LESLEY ANN FOSTER

Purpose and Rationale of the cEpAW
Impact Study

This study is being conducted by the Interna-
tional Women’s Rights project (iwrp), estab-
lished at the Centre for Feminist Research
(ckr) from York University in co-operation
with the United Nations Division for the Ad-
vancement of Women (paw). This study aims
to assist women’s human rights activists to
make meaningful comparisons and to develop
strategies for the effective implementation of
Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW).

According to the guidelines as outlined by
the International Women’s Rights Project, the
cepAW impact study has been designed to
“measure the implementation, and lack
thereof, of the United Nations human rights
treaties-the cornerstone of the global rights
legal system-by beginning with examining
cepAw.” This creates tools for government and
non-government organisations alike to effec-
tively address human rights issues. This study
will “identify practical means to improve the
reporting and monitoring processes relevant
to member countries, treaty bodies and con-
stituencies.”

The impact study is important to South
Africa because of the contribution it will make
to the advancement of women’s human rights.
This contribution and specifically its focus on
Violence against Women, are important con-
cerns that need to be addressed. They need
to be accounted for by the government for it
is ultimately responsible for ensuring that
women’s human rights are upheld.

Executive Summary
The concept of a human rights culture and

human rights law was deter-
mined by the devastation, im-
pact and “trauma of World
War II, the widespread abuses
of people and groups—includ-
ing genocide, mass killings and
other forms of violence against
humanity.”" This necessitated
the formulation of various le-
gal international treaties that
recommended standards for
the treatment of people by their
own governments. The found-
ing of the United Nations fa-
cilitated the process in which
the human rights system could
be implemented. The first at-
tempt in 1947 to codify such
standards was the Universal
Declaration of Human Rights
(upHR). The United Nations
Commission on Human Rights
was subsequently established
to oversee, implement, moni-
tor, report and draft various
Conventions by which the
translation of the Universal
Declaration’s Principles be-
came the legally binding hu-
man rights instruments, which
was eventually split into two
“covenants” by the General
Assembly. The International
Covenant on Civil and Politi-
cal Rights and the Interna-
tional Covenant on Economic,
Social and Cultural Rights was
adopted in 1966.2
Non-discrimination on the
basis of sex is recognised as a
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fundamental human right by the Charter of
the United Nations, the Universal Declara-
tion of Human Rights and the two covenants
mentioned above. However, criticisms levelled
by women and other concerned members of
the United Nations on the androcentric na-
ture of these treaties resulted in the drafting
of a separate Convention focusing on the
rights for women.? The right to gender equal-
ity and the primary Convention pertaining
to women, the Convention on the Elimina-
tion of all forms of Discrimination against
Women (CEDAW) was signed in 1979 and en-
forced in 1981.

The opposition to South Africa ratifying
CEDAW in 1993 by the National Party was
strongly linked to the political situation in the
country. The negotiation process after the lib-
eration struggle resulted in intense debate and
perspectives from South African women on
the forms of discrimination faced by them.
During the preparations for the Fourth World
Conference on Women held in Beijing from
4-15 September 1995, women in South Af-
rica demanded that the government ratify
CEDAW. South Africa eventually ratified cEDAW
in full (no reservations) in De-

cember 1995. During the
Apartheid struggle, a strong

The recognition of
gender discrimination
and structures created

by the government is
an attempt by South
Africa to make
cepaw work effectively
at the domestic level.
This has not been
easy as the legacy of
apartheid has
manifested itself
in another
form of struggle
for South Africans.
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women’s movement emerged.
This movement developed the
Women’s Charter which form-
ed the basis for the Bill of
Rights and which is included
in the national constitution.
The process by which the emer-
gence of the human rights of
women as a discourse within
the South African context is
expanded upon in a later sec-
tion of this report.

The recognition of gender dis-
crimination and structures cre-
ated by the present government
is an attempt by South Africa
to make cepAW work effectively
at the domestic level. This has
not been easy as the legacy of
apartheid has manifested itself
in another form of struggle for
South Africans.

The political rationals of maintaining apart-
heid discourses informed the racial and
gendered categorisations of people in South
Africa which in itself became a terrain of po-
litical struggle. The ideological and political
hegemony within South Africa depended on
“an ability to control the material context of
personal and social experiences”* and the
“materialization and meanings given to
money, time and space” had enormous “sig-
nificance for the maintenance of political
power”® by the National party. Thus, the
process in which the African National Con-
gress Government is engaged in presently,
reflects the reconstruction of a society in
which entrenched ideologies need to be re-
versed. Entrenched ideologies and institution-
alised power structures, be it explicit or im-
plicit in nature, provides relatively little space
in which to challenge hegemonic ideas on the
social construction of gender. Legislative
changes and formulation of policies which
address gender inequalities have been the first
step toward which South Africa is beginning
to set mechanisms in place to significantly
contribute to the promotion of equality be-
tween men and women.

At a theoretical level, the South African
Constitution, as well as various international
human rights instruments, recognises wom-
en’s unequal social status. Substantive provi-
sions of the Convention on the Elimination
of all forms of Discrimination against Women
(Articles 1-16) highlight the obligation of
State parties that have ratified this legally
binding Convention.® The Preamble of cEpAw
also recognises that at the heart of women’s
unequal social status lies the unequal burden
on women in terms of child care and domes-
tic responsibilities. It recognises that the shar-
ing of responsibility between men and women
and society as a whole for the upbringing and
care of children is critical to achieving gen-
der equality. The Preamble also recognises
that women bear a disproportionate burden
of poverty and have the least access to food,
health, education, training and opportunities
for employment and other needs. Though
these aspects are noted within a theoretical
paradigm, the practical implementation of
these legal mechanisms proves much more



difficult to accomplish.

Various factors impede the effectiveness for
the implementation of CEDAW. A recognition
of women’s unequal status is noted in this le-
gal document but one needs to question the
concept and context in which equality is de-
fined—a male norm of equality is imposed
onto women and this in part negates the con-
cept of equality for women as it merely pre-
serves a hierarchical system based within a
neutralised gender framework. An analysis of
the human rights instruments reveals the
weaknesses in which the much more deeply
entrenched private/public dichotomy is not
challenged.

The rights discourse, which has been en-
trenched in the South African Constitution,
can only be effective and achieved if a
gendered analysis of the private/public di-
chotomy is questioned. This, in turn allows
one to challenge the political, economic and
social oppression of women, as it is largely
male dominated institutional structures,
which determine the legal framework on
which equality between the sexes is formu-
lated. The purpose of gender analysis within
policy documents should not only be a proc-
ess of informing but transforming and sub-
verting deeply entrenched stereotypes, values
etc. The ingrained subordination of women
sanctioned covertly by law in many countries
is taken as natural and given. The use of cul-
tural relativism as a means to discriminate
against women (with States parties entering
a record number of reservations to certain ar-
ticles in CEDAW) needs to be questioned more
closely. One begins to question to what ex-
tent a general equality clause would actually
be able to trump over cultural rights in the
African context.

Although South Africa has ratified cEpAW
with no reservations, the inherent contradic-
tions between the Constitution and the pro-
visions in CEDAW have had major implications
for the attainment of gender equality.

Despite the fact that South African women
constitute 57 per cent of the population, the
economic, political and social mobility of the
majority of women (mainly black African) has
not improved substantially. This can be at-
tributed to various inhibiting factors which
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range from limited access to resources, power
bases, entrenched patriarchal institutions and
attitudes, amongst others. The new Consti-
tution, which came into effect on 4 February
1997, has entrenched equality even more
firmly in the country’s value system. The
founding provisions, set out in Chapter 1 of
the Constitution, assert that the democratic
state is founded on the values of:

a) Human dignity, the achievement of
equality and advancement of human rights
and freedoms; and

b) Non-racialism and non-sexism.

Among the important clauses of the Con-
stitution for the advancement of gender equal-
ity are:

The equality clause in the Bill of Rights,
which says that “the state may not unfairly
discriminate directly or indirectly against any-
one on one or more grounds, including race,
gender, pregnancy, marital status, ethnic or
social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture,
language and birth.”

Affirmative action, provided for in the
clause which states that “legislative and other
measures” may be taken to

“protect or advance” people
who have been disadvantaged.

The clause on freedom and
security of the person, which
states that everyone has the
right to “bodily and psycho-
logical integrity.” This includes
the right to make decisions
concerning reproduction, and
to security and control over
one’s body.

While the Constitution ac-
knowledges the right to prop-
erty, it states that “no provision
may impede the state from tak-
ing legislative and other meas-
ures to achieve land reform or
equitable access to natural re-
sources to redress the results of
past racial discrimination.”
This clause is crucial to one of
the most disadvantaged groups
of women—rural women dis-
possessed of access to land by

The ingrained
subordination of
women sanctioned
covertly by law is
taken as natural and
given. The use of
cultural relativism as a
means to discriminate
against women (with
a record number of
reservations to
certain articles in
CEDAW) needs to
be questioned
more closely.
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both apartheid and tradition.

The Counstitution states that where there is
a conflict between customary law and the
Constitution, the Constitution will take prec-
edence.

The Constitution provides for socio-eco-
nomic rights by committing the state to take
“reasonable legislative and other measures,
within its available resources, to achieve the
progressive realisation” of the right to ad-
equate housing, health care services, food,
water and social security.

The Bill of Rights states that everyone has
the right to both basic education and further
education which the state “must take reason-
able measures to make progressively avail-
able and accessible.”

South African law does not provide a defi-
nition of discrimination against women.
Many of CEDAW’s provisions have not yet been
directly included in South African laws. How-
ever, Section 231(4) of the Constitution states:

Any international agreement becomes
law in the Republic when it is enacted
into law by legislation; but a self-execut-
ing provision of an agreement that has
been approved by Parliament is law in
the Republic unless it is inconsistent with
the Convention or an Act of Parliament.

Section 233 of the Constitution states that:

When interpreting any legislation, every
court must prefer any reasonable inter-
pretation of legislation that is consistent
with international law over any alterna-
tive interpretation that is inconsistent
with international law.

According to the First South African Re-
port presented to the CEDAW committee in June
1998. The provisions of CEpaw are therefore
relevant to the interpretation of all South Af-
rican laws even though there is no explicit
legislation.”

This study, in attempting to fulfil the pur-
pose and objectives of the CEpAw impact study,
has utilised a range of available government
sources ranging from White Paper Policy
documents, telephonic interviews, interviews,
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research statistics, non-governmental reports
and inputs and the United Nations CEDAW im-
pact study questionnaire—which elicited re-
sponses from governmental and non-govern-
mental structures and experiences of women’s
rights activists. Although it attempted to offer
a comprehensive perspective of the shift of
South African women’s position in 1998, cer-
tain limitations impeded a more detailed study.

Introduction

The Constitution of the Republic of South
Africa that was adopted by the Constitutional
Assembly on the May 8, 1996, was indeed a
victory for all its oppressed peoples. The slo-
gan, ‘One law for one nation’, was not only
possible through the intervention of the main
key political players, but was helped by a his-
tory of political struggle by its people. South
Africa’s Constitution, as mentioned earlier
mentions a firm commitment to ensuring
equality between men and women.

Although the revolution (which many peo-
ple predicted) to overthrow the apartheid re-
gime did not happen, the negotiated agreement
between the two political enemies, the National
Party (Np) and the African National Congress
(ANC), saw the establishment of a legal frame-
work in which a democratic state committed
itself to human rights. The Constitution in it-
self is important in that we are now “seeing
the gestation of a human rights culture” that
was denied the majority of people.

Whilst our Constitution entrenches the idea
of equality, democracy and non-racism, the
women question and a gender analysis has
only recently occurred in the South African
context. However, the use of gender in itself
is controversial not only in the South African
context, but in the Western world. The use
of the term “gender oppression” comes to en-
compass human rights and social justice for
all people, especially in South Africa. The
challenge, I think, more specifically in
focussing on gender relations is that we be-
gin to raise the issue of relations of power.
The differential impact on men and women
in terms of economic policies and economic
and political power needs to be challenged at
all levels of society.



The reductionist usage of the meaning of
gender as being “synonymous with women
has continued to focus gender analysis on
areas of social life traditionally regarded as
female domains such as the domestic sphere,
the family and so on,” and is problematic.®
The use of the term gender on the other hand
is vitally important in all societies to explain
why the social relations between men and
women are so fraught with dissonance. How-
ever, it is equally important to talk of wom-
en’s rights to challenge the way in which men
and women operate in society and challenge
the idea that this is natural and given.

The concept of gender as a category of
analysis within the discourse of state theory
in South Africa is being addressed in policy
documents. However, the focus for the mo-
bilisation of interests that is central to gen-
der politics on a larger scale within civil soci-
ety needs to be addressed to allow new po-
litical possibilities. The creation of special
structures, such as the Office on the Status of
Women, demonstrates the state’s power to re-
gulate, exercise power, and claim a major
stake in gender and sexual politics.” These
activities, as noted by Connell, includes fam-
ily policy, population policy, regulation of
sexual behaviour and expression, provision
of child care, mass education, taxation, and
income distribution.'® The “state becomes the
focus of interest-group formation and mobi-
lisation in gender and sexual politics.”!!

In South Africa, these interest group for-
mation and mobilisation on the activities of
the state and its accountability to civil soci-
ety saw the emergence of a robust and varied
civil society including numerous grassroots
organisations forged and consolidated in the
1980s.1? Thus, if the state has created special
structures to regulate, exercise power and
claim a major stake in gender politics—there
is a definite need to assess and analyse to what
extent and how the human rights and needs
of women in South Africa is being imple-
mented at a practical and strategic level.

In exploring some of the issues mentioned
above, this report will provide overviews of:

*The emergence of the human rights of
women as a discourse in the South African
context;

South Africa

*The South African Constitution and its
Commitment to Gender Transformation

Creation of Structures/Projects and Policies
to attain Constitutional Objectives to Trans-
form Unequal Gender Relations;

eSouth Africa’s Commitment to the Con-
vention on the Elimination of All Forms of
Discrimination Against Women;

eTranslation of provisions in CEDAW into
implementation;

eProblems encountered;

®The United Nations cEpaw Committee’s
Assessment of South Africa’s First Report;

*Response to the UN cepaw Impact Study
Questionnaire from government structures/
commissions/individuals;

*The non-governmental organisation sec-
tor’s involvement in the attainment of gen-
der equality in South Africa;

eImpact of the NGO sector in the process of
implementation of the South African Con-
stitution and the CEDAW provisions to main-
stream gender;

eShadow Reports submitted to the United
Nations cepAw Committee by South African
NGOS;

*Response to the UN cepaw Impact Study
Questionnaire from the NGo Sector.

A detailed examination and analysis of the
above is beyond the scope of this study and
researchers of this study have provided an
in-depth appendices to strengthen this
project. outh Africa’s First Report to the
United Nations cEpAw Committee has been
extensively used in the initial input to this
study as it was found to be quite compre-
hensive. Thereafter, as mentioned earlier, the
White Papers on different aspects pertaining
to gender transformation and literature from
the NGo and government sector have been
used substantially to analyse the transforma-
tion of gender inequality in South Africa and
the extent to which the provisions in CEDAW
are being implemented.

The Emergence of the Human Rights
of Women as a Discourse in the South
African Context: An Overview

The history of the struggle for women’s
rights in South Africa was located and sub-

The First CEDAW Impact Study




South Africa

ordinated for many years within the libera-
tion struggle and in an attempt to transform
the Apartheid State. The dualistic nature of
this history resulted in women being con-
fronted with a struggle against both gender
inequality and racial oppression. The politi-
cal and legal structuring of the Apartheid
State divided women in South Africa along
race and class lines and this shaped their per-
ceptions of attaining gender equality. The
political consciousness of black women (and
a few white women in the liberation strug-
gle) entailed demands for political and eco-
nomic equality within the radical transforma-
tion of the State. The attainment of equality
with men within the political and legal sphere
was of central importance for a great number
of white women during this period.

The social, political and economic histori-
cal and legal changes in South Africa deter-
mined the form and content of women’s de-
mands for equality. The increase of black
women’s political involvement at grassroots
level in the liberation struggle during the
1950s saw the emergence of a new women’s
movement. In 1954, the Federation of South
African Women (FEDSAW) was

formed. The movement devel-
oped a Women’s Charter in

The political
consciousness of black
women (and a few
white women in the
liberation struggle)
entailed demands for
political and economic
equality within the
radical transformation
of the State.The
attainment of equality
with men within the
political and legal
sphere was of central
importance.
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which practical goals in a pro-
gramme for the emancipation
of women was incorporated.
The focus and demands of the
Women’s Charter was as men-
tioned earlier, determined by
the legal, social, cultural and
economic positions of women
in the fifties.

Though the above demands
were set out in the Women’s
Charter at this particular time,
two critical aspects impeded
women’s struggle for equality
as detailed in the Women’s
Charter in the 1950s. On the
one hand, there was an urgency
for women’s mobilisation for
national liberation and on the
other hand, the deeply in-
grained patriarchal attitudes
within society did not create

the space or the time for women to address
gender equality at an in-depth level.

Although an understanding and acknowl-
edgement of gender oppression was worded
in the African National Congress’s Freedom
Charter (anNC) of 1955, gender oppression was
not fully underpinned or clarified within a
defined material and ideological framework.
Thus, claims to substantive gender equality
within the legal, political, social and economic
structures was determined by the discourse
which informed understandings of gender
oppression at this particular point.

The negotiating process with the ANC in ex-
ile by the then South African government and
with the unbanning of the anc by the state,
altered the subordination of gender to the na-
tional liberation struggle. Women in aNC
structures who participated in the constitu-
tional process maintained that gender equal-
ity should be an autonomous aspect of this
process. The role of women in the constitu-
tional process was an important considera-
tion raised at two conferences—in Lusaka and
the Malibongwe meeting in Amsterdam.

The anc’s National Executive Committee
maintained that women’s equality and eman-
cipation should be prioritised in its own right.
The anc’s May 1990 statement called on
women, particularly the anc’s Women’s
League (ANCWL) to take the lead in creating a
non-sexist South Africa and to initiate a na-
tional debate for a Charter of Women’s Rights
to elaborate and reinforce the new constitu-
tion.

The development of a woman’s rights
movement was of primary importance to the
ANCWL. Its primary role at the time of its for-
mation was:

Acquire and disseminate information about
women’s needs and aspirations and;unify
women in formulating and adopting a Char-
ter to entrench equality for women in the New
Constitution.

The wNC in engaging the women of South
Africa in writing a Charter to impact on the
Constitution viewed rights as an important
priority of the campaign. The Women’s Na-
tional Coalition launched its charter for Ef-
fective Equality on National Women’s Day, 9
August 1994. This Charter has no legal sta-



tus. However, it was anticipated that it would
form the basis of political, legal and legisla-
tive strategies for equality, as well as be a
source in the writing of the final Constitu-
tion. However, many problems, challenges
and obstacles were encountered by the wNc
in their efforts.

Though women experienced many prob-
lems and obstacles, the women delegates to
the constitutional negotiations requested as-
sistance from the wnc. A Negotiations Moni-
toring Team was set up. Very few women
delegates were present at the first round of
constitutional negotiations in 1992, The ex-
clusion of women at the Conference for a
Democratic South Africa (copEsA) was chal-
lenged and a Gender Advisory Group (GAc)
was established. Their task was to advise
women delegates on the gender implications
of copesa’s term of reference.

The dissolvement of copksa led to the next
round of constitutional negotiations in the
form of the Multi-Party Negotiation Process
(mpNp). The Gac submitted a final report to
the mpnp to be included in the process of writ-
ing the Constitution. The limited number of
women in this process once again resulted in
protests. It was then decided that each politi-
cal delegation to the National Council should
have at least one woman delegate. The vari-
ous Technical Committees that were set up
later should also include one woman. This
was an important aspect to women’s partici-
pation in the political transition. However,
once again women delegates experienced cer-
tain obstacles and problems.!3

Though women experienced various prob-
lems, women did influence the constitutional
process. An example of the influence of
women is illustrated by the dispute over the
inclusion of customary law in the Bill of
Rights. The claim for the exclusion of cus-
tomary law from the Bill of Rights by chiefs
who objected to the equality clause provision
in the Bill of Rights was met with strong pro-
test from women fighting for the principle of
gender equality to be entrenched in the In-
terim Constitution. Women argued that cus-
tomary law and tradition discriminated
against women and if the above was legis-
lated, a large number of women in South Af-
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rica would be denied their rights. After much
debate, the Technical Committee on Funda-
mental Rights drafted a compromise clause,
which became known as Clause 32.

The chiefs and women opposed clause 32.
Chiefs maintained that the equality clause
diminished their authority and power and
women delegates argued that it compromised
the right to equality for women. Further,
women delegates maintained that all women
should be able to claim equality through the
Bill of Rights and if customary law was ex-
cluded from the Bill of Rights, then the ma-
jority of rural women would be most affected.
They pointed out that the equality clause
should trump over claims to culture and cus-
toms that discriminated against women. An
attempt to remove clause 32 and insert an
equality trump was opposed by (male) experts
who argued that an existent equality clause
in the Bill of Rights was sufficient for women
to challenge any discriminatory practices.

The challenges faced by women delegates
as well as lobbying groups within the Consti-
tutional process were of immense importance.
The challenges faced by women at that point
were of a particular nature.

The progress made by these
women impacted greatly in

opening up the debate, making
legislative changes as well
opening up the discourse of
gender equality in South Af-
rica. The work begun by these
groups needs to be sustained so
that women in South Africa ob-
tain the optimum status due to
them.

The South African Consti-
tution and its Commitment
to Gender Transformation

The various clauses, which
seek to attain gender equality,
as enshrined in the Constitu-
tion have been detailed in the
Foreword of this study. To fa-
cilitate, monitor and imple-
ment these aspects in the Con-
stitution, various government

The progress made by
these women impacted
greatly in opening up
the debate, making
legislative changes as
well opening up the
discourse of gender
equality in South
Africa. The work
begun by these
groups needs to be
sustained so that
women in South Africa
obtain the optimum
status due to them.
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and independent structures were created.

Creation of Structures to Attain
Constitutional Objectives to Transform
Unequal Gender Relations

National Machinery for Advancing Gen-
der Equality:

South Africa’s National Machinery for
Advancing Gender Equality is made up of a
Apackage of structures that fan strategically
through:

Government: structures in Cabinet, in the
national and provincial government depart-
ments, and in the Office of the Deputy Presi-
dent and offices of the provincial premiers;

The Legislature: national and provincial
parliaments;

Independent Bodies: statutory bodies which
are independent of government but report to
parliament;

Civil Society: all the above structures link
closely with, and are supported by civil soci-
ety.

Structures in Government:

*The Department of Public Service and Ad-
ministration

*Apex Structures at National and Provin-
cial Level

*Gender Desks in Departments

Structures in the Legislature:

eParliamentary Women’s Groups

eSelect and Other Parliamentary Commit-
tees

Independent Bodies:

eCommission on Gender Equality

eHuman Rights Commission

ePublic Protector

ePyblic Service Commission

eCommission for Restitution of Land
Rights

eFinancial and Fiscal Commission

eJudicial Authority

Women’s Organisations in Civil Society
Appendix 1 details the form, function and
role of each of these structures.
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South Africa’s Commitment to the
Convention on the Elimination of
Discrimination against Women

The ratification of cepaw legally binds
South Africa to take the necessary steps to
facilitate and ensure that women enjoy po-
litical, social and economic equality in soci-
ety.

This part of the study will examine the ex-
tent to which South Africa has attempted to
translate the provisions in CEDAW into imple-
mentation. The South African First Report
(June 1998) to the cEpaw Committee details
the advances made in terms of their obliga-
tions to the provisions in this Convention.
Thus, this section will merely highlight vari-
ous aspects already expanded upon. Appen-
dix 2 will provide a much more detailed ex-
amination of the progress made in South Af-
rica in terms of legislative and administra-
tive changes.

Article 2: Obligations to Eliminate
Discrimination

States Parties condemn discrimination
against women in all its forms, agree to pur-
sue, by all appropriate means and without
delay, a policy of eliminating discrimination
against women and, to this end, undertake:

a) To embody the principle of the equality
of men and women in their national consti-
tutions or other appropriate legislation if not
yet incorporated therein and to ensure,
through law and other appropriate means the
practical realisation of this principle;

b) To adopt appropriate legislative and
other measures, including sanctions where ap-
propriate, prohibiting all discrimination
against women;

¢) To establish legal protection of the rights
of women on an equal basis with men and to
ensure through competent national tribunals
and other public institutions the effective pro-
tection of women against any act of discrimi-
nation;

d)To refrain from engaging in any act or
practice of discrimination against women and
to ensure that public authorities and institu-
tions shall act in conformity with this obli-
gation;



e) To take all appropriate measures to elimi-
nate discrimination against women by any
person, organisation or enterprise;

f) To take all appropriate measures, includ-
ing legislation, to modify or abolish existing
laws, regulations, customs and practices
which constitute discrimination against
women;

g) To repeal all national penal provisions
which constitute discrimination against
women.

Article 3: Development and
Advancement of Women

States Parties shall take in all fields, in par-
ticular in the political, social, economic and
cultural fields, all appropriate measures, in-
cluding legislation, to ensure the full devel-
opment and advancement of women, for the
purpose of guaranteeing them the exercise and
enjoyment of human rights and fundamental
freedoms on a basis of equality with men.

Legislative and administrative procedures

South Africa repealed various discrimina-
tory laws prior to the 1994 elections. The
General Law Fourth Amendment Act (1993)
repealed a number of discriminatory laws
regarding citizenship, attendance at trials,
dismissal of female employees on marriage,
and prohibition of women performing dan-
gerous or night shifts.'

At the sectoral level, departments are largely
responsible for initiating legislation. Where
departments are aware of discriminatory pro-
visions, they generally address these in draft-
ing their White Papers. The department’s of
Labour and Public Service and Administra-
tion are redressing discriminatory legislation
relating to women and work."

The Department of Land Affairs has iden-
tified the following as discriminatory:

eBlack Administration (1972);
eNatal Code of Zulu Law;
eCommon African Law and Custom.

In drafting its land reform policy, the De-
partment has attempted to give women secu-
rity and equal rights with men regarding own-
ership, control and use of land.'¢

South Africa

Article 4: Acceleration of Equality
between Men and Women

Adoption by States Parties of temporary
measures aimed at accelerating de facto equal-
ity between men and women shall not be con-
sidered discrimination as defined in the
present Convention, but shall in no way en-
tail, as a consequence, the maintenance of
unequal or separate standards; these meas-
ures shall be discontinued when the objec-
tives of equality of opportunity and treatment
have been achieved.

Adoption by States Parties of special meas-
ures, including those measures contained in
the present Convention, aimed at protecting
maternity, shall not be considered discrimi-
natory.

Statistics from the Public Service Sector in
December shows that:

0583 299 or 49 per cent of public servants
are women;

*Most women (309 417 or 53 per cent of
the total) are employed in the highly skilled
production category in which nurses and
teachers are found.

oThere are only 30 women out of 298 (or
ten per cent) at senior management level. This
represents a substantial increase from 3 per
cent after the elections;

eFour out of 25 (16 per cent) director—
generals—the most senior level in the civil
service-are women; and

eRace imbalances persist—for example, 42
per cent of skilled supervisors, 58 per cent of
management and 40 per cent of senior man-
agement are white men.'”

A review of legislation and regulations by
the former Office of the Public Service Com-
mission aimed at eradicating all discrimina-
tory practices within the public service.

The Labour Relations Act (1995) was ex-
tended to cover the public service in 1996.
The Act states that no one may be discrimi-
nated against on the basis of family responsi-
bility, marital status or sexual orientation.
Such discrimination constitutes an unfair
practice. The Public Service will also be cov-
ered by Employment and Occupational Eg-
uity legislation.!s

Certain targets were set out to redress the
imbalances in the public service sector. “One
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of the primary objectives of the 1996 White
Paper on the Transformation of the Public
Service is the creation of a genuinely repre-
sentative public service which reflects the
major characteristics of South African de-
mography.” More specifically, it sets out its
key targets:

*Within four years, a 50 per cent represen-
tation of blacks at management level; and

*During the same period, at least 30 per
cent of new recruits to the middle and senior
management echelons are to be women."”

Other departments, initiatives and strate-
gies by the South African government to pro-
mote acceleration of equality between men
and women include:

eTransformation Units;

eAffirmative Action in Government De-
partments;

eProvincial Initiatives to create an arena
for women in parliament and studies are be-
ing undertaken to determine the reasons for
women not reaching senior levels in the Pub-

lic Sector;

Although the
Constitution
recognises tradition
and religious
practices as being
fundamentally
important to people
in South Africa, it
does acknowledge
that certain practices
oppress women and
therefore a reform of
discriminatory laws
and practices is
being reviewed.
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*An improvement in employment condi-
tions within the public service with a special

focus on women.?®

Article 5: Sex Roles and
Stereotyping

State parties shall take all
appropriate measures:

a) To modify the social and
cultural patterns of conduct of
men and women, with a view
to achieve the elimination of
prejudices and customary and
all other practices which are
based on the idea of the inferi-
ority of either of the sexes or
on stereotyped roles for men
and women;

b) To ensure that family edu-
cation includes a proper under-
standing of maternity as a so-
cial function and the recogni-
tion of the common responsi-
bility of men and women in the
upbringing and development
of their children, it being un-
derstood that the interests of

children is the primordial consideration in all
cases.

The South African First Report to the CEDAW
committee points out that deeply entrenched
patriarchal institutions impede women’s mo-
bility to attain gender equality. Although the
Constitution recognises the customs, tradi-
tion and religious practices as being funda-
mentally important to people in South Af-
rica, it does acknowledge that certain prac-
tices oppress women and therefore a reform
of discriminatory laws and practices is being
reviewed by the South African Law Reform
Commission. Their task is to recognise cus-
tomary marriages and to remove any remain-
ing discriminatory practices. The Commis-
sion is also looking into the issue of discrimi-
natory aspects of Muslim Family Law. !

The Commission on Gender Equality has
also undertaken to evaluate any system of
personal and family law or custom; any sys-
tem of indigenous law, custom or practices
or any other law, and thereafter making rec-
ommendations to parliament. (5-3)

Other important strategies used by various
departments to address this issue:

*Use of inclusive language in policy docu-
ments;

eEducation;

elnitiatives to combat sexism and gender
bias by the Ministry of Education;

*An awareness of the manner in which the
media entrenches stereotypes- programmes to
gender-sensitise the media.?

Article 6: Suppression of the Exploita-
tion of Women

States Parties shall take all appropriate
measures, including legislation, to suppress
all forms of traffic in women and exploita-
tion of prostitution of women.

While the Sexual Offences Act (1957)
makes prostitution an offence, current laws
on prostitution may violate some constitu-
tional rights. These rights include:

*The right to equal protection and benefit
of the law;

*The right to have one’s dignity respected
and protected;

eThe right to privacy;

eRights to freedom and security of the person;



*The right to freedom of association; and

*The right to choose one’s trade, occupa-
tion or profession.?

The Department of Justice has undertaken
a review of the sexual offence legislation to
decriminalise prostitution and to provide pro-
tection for women. Research and input to the
relevant departments is being undertaken by
various organisations to address the above.

Article 7: Political and Public Life

State parties shall take all appropriate meas-
ures to eliminate discrimination against
women in the political and public life of the
country and in particular, shall ensure to
women, on equal terms with men, the right:

a) To vote in all elections and public refer-
enda and to be eligible for election to all pub-
licly elected bodies;

b) To participate in the formulation of gov-
ernment policy and the implementation
thereof and to hold public office and perform
all public functions at all levels of government;

¢) To participate in non-governmental or-
ganisations and associations concerned with
the public and political life of the country.

The representation of women in Parliament
has increased. Although women are still un-
der-represented in the public life, the govern-
ment’s affirmative action policy in the Public
Service and with the Employment Equity Act
has set targets for increasing the representa-
tion of women.?* See Appendix for a detailed
nput.

In terms of the monitoring of CEDAW within
government structures, the Ad Hoc Joint
Committee on Improvement of Quality of
Life and Status of Women was set up and it
had the following terms of reference:

To monitor and oversee progress with re-
gard to the improvement of the quality
of life and status of women in South Af-
rica, with specific reference to the gov-
ernment’s commitments in that regard
made in Beijing, and with regard to the
provisions of the Convention on the
Elimination of all Forms of Discrimina-
tion against Women (Cepaw). The Com-
mittee has the power to take evidence and
call for papers.”
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Among tasks which the Committee has
undertaken or set itself are:

e Assessing the inputs into South Africa’s
first cEpAw report, and alerting Committee
Chairs to the commitments made by the gov-
ernment in terms of CEDAW and the Beijing
Platform for Action.

* Analysing the budget to assess the extent
to which various departments use their budg-
ets to prioritise and implement provisions
which would lead to an improvement in the
lives of women; and

eldentifying priorities for improving the
quality of life and status of women within
existing legislation and proposed legislation,
and identifying any gaps, which might exist.?

Article 8: International Representation
and Participation

States Parties shall take all appropriate
measures to ensure to women, on equal terms
with men, and without any discrimination,
the opportunity to represent their Govern-
ments at the international level and to par-
ticipate in the work of international organi-

sations.

South African participants
concerned with the empower-
ment of women are involved in
committees, which include:

The United Nations
Structures

®The Economic and Social
Council with its subsidiary
body, the Commission on the
Status of Women;

eThe Committee on the
Elimination of all forms of Dis-
crimination against Women;

oINsTRAW—the United Na-
tions International Research
and Training Institute for the
Advancement of Women; and

oThe United Nations Divi-
sion for the Advancement of
Women;

oThe United Nations Eco-
nomic Commission for Africa
and its sub-committee, the Af-
rica Regional Coordination

The representation of
women in Parliament
has increased.
Although women
are still under-
represented in the
public life, the
government’s
affirmative action
policy with the
Employment Equity
Act has set targets
for increasing the
representation
of women.
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Committee for the Integration of Women in
Development.?”

South Africa has also participated in other
international and regional events.

An attempt by the Foreign Service Institute
is being made to increase the number of
women in foreign missions, that of diplomats
etc. The Department of Trade and Industry
has also begun to address the issue of greater
representation of women in international
trade missions.

Article 9: Nationality

a) State Parties shall grant women equal
rights with men to acquire, change or retain
their nationality. They shall ensure that nei-
ther marriage to an alien or change of na-
tionality by the husband during marriage
shall automatically change the nationality of
the wife, render her stateless or force upon
her the nationality of the husband.

b) State parties shall grant women equal
rights with men with respect to the national-
ity of their children.

The new South African Constitution con-
firms the citizenship of all its residents that
were denied citizenship during the apartheid
era. With regard to women—they have equal
rights with men with “regard to acquisition,
change or retention of their nationalities.”?

The Alien Control Act (1991) and the Al-
ien Control Amendment Act (1995) controls
immigration. These acts “regulate migration
through immigration, work and workseeker
permits. The amendment provides the gov-
ernment with greater controls and powers of
expulsion.”?

In January 1996, South Africa “acceded to
the Convention on the Status of Refugees of
1951; the Protocol relating to the status of
refugees of 1967 and the Organisation of Af-
rican Unity Convention governing Specific
Aspects of the Refugee Problem in Africa of
1969.730

Article 10: Education

States Parties shall take all appropriate
measures to eliminate discrimination against
women in order to ensure to them equal rights
with men in the field of education and in par-
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ticular to ensure, on a basis of equality of
men and women:

a) The same conditions for career and vo-
cational guidance, for access to studies and
for the achievement of diplomas in educa-
tional establishments of all categories in ru-
ral as well as in urban areas; this equality
should be ensured in pre-school, general, tech-
nical, professional and higher technical edu-
cation, as well as in all types of vocational
training;

b) Access to the same curricula, the same
examinations, teaching staff with qualifica-
tions of the same standard and school
premises and equipment of the same quality;

¢) The elimination of any stereotyped con-
cept of the roles of men and women at all
levels and in all forms of education by en-
couraging coeducation and other types of
education which will help to achieve this aim
and, in particular, by the revision of textbooks
and school programmes and the adaptation
of teaching methods;

d) The same opportunities to benefit from
scholarships and other study grants;

e) The same opportunities for access to pro-
grammes of continuing education, including
adult and functional literacy programmes,
particularly those aimed at reducing, at the
earliest possible time, any gap in education
existing between men and women;

f) The reduction of female student drop-
out rates and the organisation of programmes
for girls and women who have left school pre-
maturely;

g) The same opportunities to participate ac-
tively in sports and physical education;

h) Access to specific educational informa-
tion to help to ensure the health and well be-
ing of families, including information and
advice on family planning.

South Africa has clearly stated its commit-
ment to providing lifelong education and
training for all its people. The White Paper
on Education and Training of 1995 states
that:

Every person shall have the right:—

a) To basic education and to equal ac-
cess to education institutions;

b) To instruction in the language of his



or her choice where this is reasonably
practicable;

c)To establish, where practicable, educa-
tional institutions based on a common
culture, language or religion, provided
that there shall be no discrimination on
the ground of race.™

Certain strategies have been formulated to
ensure that the above rights are implemented.
The national Department of Education has
been given the overall responsibility for policy
formulation. The South African First Report
to the UN cepaw Committee provides an in-
depth account of the impact of educational
changes on gender equality.

Article 11: Employment

1. States Parties shall take all appropriate
measures to eliminate discrimination against
women in the field of employment in order
to ensure, on a basis of equality of men and
women, the same rights, in particular:

a) The right to work as an inalienable right
of all human beings;

b) The right to the same employment op-
portunities, including the application of the
same criteria for selection in matters of em-
ployment;

¢) The right to free choice of profession and
employment, the right to promotion, job se-
curity and all benefits and conditions of serv-
ice and the right to receive vocational train-
ing and retraining, including apprenticeships,
advanced vocational training and recurrent
training.

d) The right to equal remuneration, includ-
ing benefits and to equal treatment in respect
of work of equal value, as well as equality of
treatment in the evaluation of the quality of
work;

e) The right to social security, particularly
in cases of retirement, unemployment, sick-
ness, invalidity and old age and other inca-
pacity to work, as well as the right to paid
leave;

f) The right to protection of health and to
safety in working conditions, including the
safeguarding of the function of reproduction.

2. In order to prevent discrimination against
women on the grounds of marriage or mater-
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nity and to ensure their effective right to work,
States Parties shall take appropriate measures:

a) To prohibit, subject to the imposition of
sanctions, dismissal on the grounds of preg-
nancy or of maternity leave and discrimina-
tion in dismissals on the basis of marital sta-
tus;

b) To introduce maternity eave with pay or
with considerable social benefits without loss
of former employment, seniority or social al-
lowance;

¢) To encourage the provision of the neces-
sary supporting social services to enable par-
ents to combine family obligations with work
responsibilities and participation in public
life, in particularly through promoting the
establishment and development of a network
of child-care facilities;

d) To provide special protection to women
during pregnancy in types of work proved to
be harmful to them.

3. Protective legislation relating to matters
covered in this article shall be reviewed peri-
odically in the light of scientific and techno-
logical knowledge and shall be revised, re-
pealed or extended as necessary.

Like many other countries, women are con-
centrated in certain sectors of the economy
and in particular occupations. However, un-
employment for women is higher than for
men. South Africa though has moved “some
way towards providing equal rights and pro-
tection to those fortunate enough to find a

job.”32
This has entailed:
A unified system of Labour laws;
oThe Labour Relations Act;
oThe Basic Conditions of Employment Act;
eVarious employment opportunities.

Article 12: Equality in Access to Health
Care

1. States Parties shall take all appropriate
measures to eliminate discrimination against
women in the field of health care in order to
ensure, on a basis of equality of men and
women, access to health services, including
those relating to family planning.

2. Notwithstanding the provisions of para-
graph 1 of this article, States Parties shall en-
sure to women appropriate services in con-
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nection with pregnancy, confinement and the
post-natal period, granting free services where
necessary, as we ll as adequate nutrition dur-
ing pregnancy and lactation.

The First South African Report does note
that there are certain imbalances to health
care among South Africans. Research con-
ducted on health care in South Africa point
out that the major causes of female deaths
are:

*High blood pressure;

*Problems related to pregnancy;

eBleeding before, during and after deliv-
ery;

eSeptic abortion;

eProlonged labour etc.;

The above is attributed to poor socio-eco-
nomic conditions.

South Africa does face major health prob-
lems such as:

eNutrition—malnutrition;

eTuberculosis;

eSexually transmitted diseases;

®HIV/AIDS;

eCancer;

eImmunisation.

Access to health care:

eFirst be programmes introduced by the
1994 post-apartheid government was free
health care for pregnant women and children
under six at state hospitals and clinics.

*In 1996—provision of free primary health
care was extended to all South African resi-
dents—male or female.

*An evaluation of the programme for preg-
nant women and children found a definite
increase in the number of women utilising
these services. However, there are no gender
-disaggregated statistics on clinic attend-
ances.*?

Obstacles to use of bealth care:
*Women’s ability to access health facilities;
eNature of the professional background

and training of health workers;
*Restrictions on the scope of practice of

nurses;
eCultural beliefs and practices;
ePublic transport system can hinder access;
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*Many public clinics still lack basic facili-
ties—electricity.**

Quality of Care:

The Women’s Health Project has developed
a tool for monitoring health workers’ sensi-
tivity to women’s health needs. The Depart-
ment of Health is developing a model for
women-focused mental care at the primary
health level. Some NGOs are currently provid-
ing specific mental health services.*

Reproductive Health:

The National Department of Health has a
Directorate: Maternal, Child and Women’s
Health that oversees policy development and
liases with provincial health authorities re-
garding implementation.

The government’s commitment to repro-
ductive health issues covers the areas of:

eContraception and family-planning;

e Antenal, delivery and postnatal care;

eSexually transmitted disease prevention
and treatment; and

eTermination of pregnancy.

Article 13: Social and Economic
Benefits

State Parties shall take all appropriate
measures to eliminate discrimination against
women in other areas of economic and so-
cial life in order to ensure, on a basis of equal-
ity of men and women, the same rights, in
particular:

a) The right to family benefits;

b) The right to bank loans, mortgages and
other forms of financial credit;

¢) The right to participate in recreational
activities, sports and in all other aspects of
cultural life.

“Social Security covers a wide variety of
public and private measures. At present,
means-tested grants are provided primarily
for the aged, the disabled and for single par-
ents and their children.”?”

Government initiatives to improve the so-
cial and economic quality of women’s lives
include providing support systems such as:

*Child and family grants;

*Old age pensions;

*Funding to increase women’s participa-



tion and attainment of equality in sport;
*Funding of women’s arts and culture
projects;
*Looking at ways to guide financial insti-
tutions to provide credit facilities to women.*

Article 14: Special Help for Rural
Women

1. States Parties shall take into account the
particular problems faced by rural women
and the significant roles which rural women
play in the economic survival of their fami-
lies, including their work in the non-
monetized sectors of the economy, and shall
take all appropriate measures to ensure the
application of the provisions of this Conven-
tion to women in rural areas.

2. States Parties shall take all appropriate
measures to eliminate discrimination against
women in rural areas in order ensure, on a
basis of equality of men and women, that they
participate in and benefit from rural devel-
opment and, in particular, shall ensure to such
women the right:

a) To participate in the elaboration and im-
plementation of development planning at all
levels;

b) To have access to adequate health care
facilities, including information, counselling
and services in family planning;

¢) To benefit directly from social security
programmes;

d) To obtain all types of training and edu-
cation, formal and non-formal, including that
relating to functional literacy, as well, as in-
ter alia, the benefit to obtain equal access to
economic opportunities through employment
or self-employment;

e) To organise self-belp groups and co-op-
eratives in order to obtain equal access to eco-
nomic opportunities in all community activi-
ties;

f) To participate in all community activi-
ties;

g) To have access to agricultural credit and
loans, marketing facilities, appropriate tech-
nology and equal treatment in land and agrar-
ian reform as well as in land resettlement
schemes;

h) To enjoy adequate living conditions, par-
ticularly in relation to housing, sanitation,
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electricity and water supply, transport and
communications.

Women and children in South Africa domi-
nate the population in rural areas. Although,
this is quite common in many countries, the
impact of apartheid structures and legislation
exacerbated this pattern. Influx control, pass
laws, forced removals, the migratory labour
system, land ownership patterns and restric-
tions imposed by laws such as the 1913 and
1936 Land Acts resulted in certain prob-
lems.*

Other obstacles faced by women in terms
of attaining equality with men are:

oThe inability to overcome poverty is lack
of access to, and rights in, land;

eDiscriminatory customary and social prac-
tices;

ePower relations;

o] egal restrictions.*

The three components to the Government’s
land reform programme are:

eRedistribution aims to provide the disad-
vantaged and the poor with access to land
for residential and productive purposes;

eLand Restitution covers cases of forced re-
movals which took place after 1913;

eLand tenure reform involves a review of
present land policy, administration and legis-
lation.

Further attempts by the Government to im-
prove the quality and status of rural women
is:

oThe creation of a newly established Sub-
Directorate, Women’s Land Rights within
Land Affairs—took on the task of develop-
ing policy guidelines to facilitate women’s par-
ticipation in land reformy;

eLegislation—“In drafting policy for and
implementing land reform, the Department
of Land Affairs is reviewing laws so as to give
women security and equal rights with men
regarding ownership, control and use of land.
The Department of Agriculture, too, is plan-
ning a comprehensive legislative review in
1997 so as to strengthen the link between leg-
islation and key developments in gender
policy. The Department of Water Affairs has
issued regulations under the Water Act (1956)
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which specify that at least one third of all
members of Water Services Committees
should be women.” #
e Access to finance and control;
e*Monitoring;
*Redefining the use of the word “farmer”;
Communications;
eHealth Services for women in rural areas;
eSocial security programmes in rural areas;
eTraining and education.
*Development Programmes. **

Article 15: Equality Before The Law
And In Civil Matters

1. State Parties shall accord to women
equality with men before the law.

2. States Parties shall accord to women, in
civil matters, a legal capacity identical to that
of men and the same opportunities to exer-
cise that capacity. They shall in particular give
women equal rights to conclude contracts and
to administer property and treat them equally
in all stages of procedure in courts and tribu-
nals.

3. States Parties agree that all contracts and
all other private instruments of any kind with
a legal effect which is directed at restricting
the legal capacity of women shall be deemed
null and void.

4. States Parties shall accord to men and
women the same rights with regard to the law
relating to the movement of persons and the
freedom to choose their residence and domi-
cile.

Article 16: Equality in Marriage and
Family Law

1. States Parties shall take all appropriate
measures to eliminate discrimination against
women in all matters relating to marriage and
family relations and in particular shall ensure,
on a basis of equality of men and women;

a) The same right to enter marriage;

b) The same right freely to choose a spouse
and to enter into marriage only with their free
and full consent;

¢) The same rights and responsibilities dur-
ing marriage and at its dissolution;

d) The same rights and responsibilities as
parents; irrespective of their marital status,
in matters relating to their children; in all cases
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the interests of the children shall be para-
mount;

e) The same rights to decide freely and re-
sponsibly on the number of spacing of their
children and to have access to the informa-
tion, education and means to enable them to
exercise these rights;

f) The same rights and responsibilities with
regard to guardianship, wardship, trusteeship
and adoption of children or similar institu-
tions where these concepts exist in national
legislation; in all cases the interests of the chil-
dren shall be paramount;

g) The same personal rights as busband and
wife, including the right to choose a family,
name, a profession and an occupation;

h) The same rights for both spouses in re-
spect of the ownership, acquisition, manage-
ment, administration, enjoyment and dispo-
sition of property, whether free of charge or
for a valuable consideration;

2. The betrothal and the marriage of a child
shall have no legal effect and all necessary
action, including legislation, shall be taken
to specify a minimum age for marriage and
to make the registration of marriages in an
official registry compulsory.

There are various forms of marriages
practiced in South Africa—combination of
civil law, religious and customary laws.

Many debates have arisen in South Africa
recently over the recognition of customary
marriages within the Constitution. “The ten-
sions created by the intersection of the Con-
stitution, a potentially discriminatory Cus-
tomary Law and cepAw are raised in the Is-
sue Paper of the South African Law Com-
mission.” ¥ See the South African First Re-
port to the UN cepaw Committee, 1998, for
a more detailed account of this debate and
for an extension of women’s rights under this
Provision.

General Recommendation 12: Violence
against Women

The Committee on the Elimination of Dis-
crimination against Women,

Considering that Articles 2, 5, 11, 12 and
16 of the Convention require the States Par-
ties to act to protect women against violence
of any kind occurring within the family, at



the workplace or in any other area of social
life,

Taking into account Economics and Social
Council resolution 1988/27,

Recommends to the States Parties that they
should include in their periodic reports to the
Committee information about:

1. The legislation in force to protect women
against the incidence of all kinds of violence
in everyday life (including sexual violence,
abuses in the family, sexual harassment at the
workplace etc);

2. Other measures adopted to eradicate this
violence;

3. The existence of support services for
women who are the victims of aggression or
abuses;

4.Statistical data on the incidence of vio-
lence of all kinds against women and on
women who are the victims of violence.

General Recommendation 19: Violence
against Women

The Convention in Article 1 defines dis-
crimination against women. The definition of
discrimination includes gender-based vio-
lence, that is, violence that is directed against
a women because she is a woman or that af-
fects women disproportionately. It includes
acts that inflict physical, mental or sexual
harm of suffering, threats of such acts, coer-
cion and other deprivations of liberty. Gen-
der-based violence may breach specific pro-
visions of the Convention, regardless of
whether those provisions expressly mention
violence.

Gender-based violence, which impairs or
nullifies the enjoyment by women of human
rights and fundamental freedoms under gen-
eral international law or under human rights
conventions, is discrimination within the
meaning of Article 1 of the Convention. These
rights and freedoms include:

a) The right to life;

b) The right not to be subject to torture or
to cruel, inhuman or degrading treatment of
punishments;

¢) The right to equal protection according
to humanitarian norms in time of interna-
tional or internal armed conflicts;

d) The right to liberty and security of person;
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e) The right to equal protection under the
law;

f) The rights to equality in the family;

g) The right to the highest standard attain-
able of physical and mental health;

b )The right to just and favourable condi-
tions at work.

The seriousness of violence against women
is recognised by the South African government
and the general public. However, certain ini-
tiatives by government (legislative) and non-
legislative initiatives have been instituted to
address this problem. Achievements, accord-
ing to the First South African Report to the
UN cepaw Committee include the following:

eConstitutional framework—change in leg-
islation.

*Policy Initiatives.

eInstitutional and Administrative Issues:
Victim Empowerment.

ePretrial Services.

e Witness Friendly Courts.

eSupport Services.

eDispute Resolution Arrangements.

¢Co-ordination of Services.

eTraining of service providers.

e Attitudes. **

The United Nations Response to South
Africa’s First Report to the cEpaw

Committee: Summary of Press Release
1057

Some of the issues and questions posed to
the South African delegation are highlighted
below:

*What policies is the Government develop-
ing to change fundamental attitudes?

s the Government ensuring programmes
to educate and sensitise society?

*How is it ensuring increased awareness of
women’s rights?

*How is the Government handling the con-
tradiction between the equality of women and
its constitutional recognition of religious and
customs which perpetuate women’s inequal-
ity?

*How is the government addressing the
plight of rural women who suffered triple dis-
crimination—being black, women and poor?

*The approach to Land Reform is restric-
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tive in that it appears that the focus is on leg-
islation. Are there further measures to ensure
that women do not suffer discrimination at
local level (e.g. Discrimination by tribal au-
thorities) through a lack of information and
knowledge?

oIs there any legislative reform on the gov-
ernment agenda to address the gap between
its obligations in terms of the Convention and
Domestic Legislation?

*Does the Government have a separate Of-
fice/Ombudsman that deals with discrimina-
tion complaints or does the National Machin-
ery for women deal with this? If so, does it
have adequate resources to deal with it effec-
tively? Caution was expressed around the gap
between centralised and access of this to
grassroots women.

*Are there specific temporary measures
(e.g. Quotas, affirmative action policies) to
achieve de facto (real) equality? Affirmative
action must be backed by a support system
for the beneficiaries.

The NGO Sector’s Involvement in the
Attainment of Gender Equality in
South Africa

The NGo sector in South Africa is unique in
that it grew out of the historical socio-politi-
cal conditions within an apartheid structure.
The complex role of civil society saw the
emergence of various NGOs, as a covert or
overt response and resistance to the oppres-
sion of the Black population. These organi-
sations fought for democracy, equal oppor-
tunities, a better life and against racial and
other oppression, dispossession and degrada-
tion of their natural resources. With the ex-
ception of Kenya, Senegal and Zimbabwe, the
NGO sector in South Africa has to a large ex-
tent spearheaded the development process.
Various NGos in South Africa place a interest
not only on research and policy questions,
but these organisations are also Aengaged in
supporting grassroots groups, peoples organi-
sations and even intermediary NGOS in vari-
ous training and research needs. The focus
within these development organisations are
within the primary health care sector, the em-
powerment of women in rural areas and ur-
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ban areas, educational and training skills, etc.
During the apartheid era, the emphasis on
protest within NGos was a dominant factor.
However, the challenges taken up in post-
apartheid South Africa, has seen the move
away from protest to creating and harness-
ing opportunities.

The use of cEpaw by NGos in South Africa
seem to be intense at certain periods—after
the Fourth Beijing Conference and NGO im-
petus and work in urging the South African
Government to ratify cepaw. Furthermore, it
would appear that certain vibrant NGOs con-
cerned with specific issues such as Domestic
Violence, reproductive rights and women
farm workers are initiating and inputting on
legislation. These NGos frequently refer to the
States parties obligations to CEDAW with spe-
cific reference to a particular issue. The Na-
tional Institute for Public Interest Law and
Research has however, together with the
Commission for Gender Equality worked on
various publications to disseminate accessi-
ble and useful information to the general
public on CEDAW.

Certain universities, such as the University
of Pretoria’s Centre for Human Rights as well
as the University of South Africa’s Law Sec-
tion incorporates and does training on CEDAW
within their courses on Women and the Law.

The response to the UN CEDAW Study from
the NGO sector was disappointing. Of the over
50 selected in various sectors of work rang-
ing from domestic violence, reproductive
rights, women and governance, etc.—re-
searchers received just over 20 responses. Al-
though the limited returns response do not
provide a comprehensive or detailed input on
the use of cepaw in South Africa, the limited
responses from NGos working in different
provinces in South Africa give a general pic-
ture of the extent of usage of CEDAW in their
work or input into government initiatives in
implementing cEpAW. An indication of the
responses of selected NGOs to the UN CEDAW
Impact Study Questionnaire are listed below.

Responses to the uN cEpaw Impact
Study from the NGo Sector

1. Describe the problems/solutions for NGOs
in the use of CEDAW, such as efforts and meth-



ods employed to remove country reservations,
education needs, advocacy needs.

*Within the land reform and agricultural
labour sectors, there is very little understand-
ing of cEpaw and how it can be used as a tool
for promoting gender equality. A small
number of NGos have begun to cite CEDAW in
submissions to various government depart-
ments and other statutory bodies but to date
CEDAW has not been used successfully to chal-
lenge discrimination within these sectors.
Rural, community based organisations with
whom this Centre works such as advice of-
fices and trade unions are not aware of CEDAW.

Problems experienced by the above
NGOs working within the land reform
and agricultural sector:

*Research on the gendered nature of the
impact of land reform programmes within the
Western and Southern Cape and the basic
conditions of women farmworkers suggests
that many aspects of CEDAW are not being im-
plemented or enforced. With specific refer-
ence to Article 14, the following concerns are
highlighted.

eWomen farmworkers and dwellers in
South Africa experience extremely tenuous
political, social and economic rights as a re-
sult of gendered and racially structured dis-
criminatory legislation and practices. The lack
of a well developed rural civil society, weak
local government and their particular posi-
tion as occupants on private property and pre-
dominantly seasonal workers contribute to
women farmdwellers being one of the most
marginalised groups of rural women.

* A particular consideration of power rela-
tions operating on farms in South Africa lo-
cates women living and women on farms in
an extremely vulnerable position. Gender re-
lations operating at the level of the house-
hold, workplace, market, local, provincial and
national government interact and reinforce
the gender, class and racial oppression expe-
rienced by women farmdwellers. Women are
seldom employed in their own right. Their
employment and occupational rights are, in
most instances, tied to the employment of a
male partner or relative. Significant gender
disparity in wage levels, training and man-
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agement opportunities persists.

*Despite the provision of formal, political
rights, women in rural areas are seldom able
to actualise their socio-economic rights to ten-
ure security, employment equity, equal rights
in land, housing, security and welfare. Cus-
tomary law as well as common law contains
patriarchally defined norms, which continue
to shape women’s access to resources. Social
practices mediate women’s access to resources
and their positions on farms.

eExisting policies and legislation in the
Land and Agriculture, Labour and Housing
sectors do not accommodate the historically
gendered nature of women farmdwellers po-
sition on commercial farms and the resultant
gender discrimination which these women ex-
perience. As a result, these policies may have
the unintended consequence of entrenching
gender inequality.

eIn the context of the Government’s GEAR
strategy and increasing globalisation, it is an-
ticipated that women workers in the agricul-
ture sector will be extremely vulnerable to the
implementation of flexible employment
standards. The absence of anti-discrimination
legislation leaves women agricultural work-
ers vulnerable to marginalisation and enforce-
ment mechanisms.

*The absence of appropriate indicators for
measuring the implementation of gender eq-
uity hampers effective monitoring and evalu-
ation. The lack of effective mechanisms for
enforcing equity provisions and other legis-
lation in rural areas prevents women from
achieving substantive equality and social jus-
tice.

In summary, the following challenges face
women farmworkers:

eRural women, in particular, women liv-
ing on farms are not organised and do not
have a history of organisation. There is a tre-
mendous need to raise awareness of gender
relations on farms and to facilitate the mobi-
lisation of this constituency.

eWeak rural local government and the poor
representation of women within these struc-
tures present a challenge to organisations.
There is a need to contribute to the develop-
ment of a vibrant rural civil society.

eThere is a lack of reliable information on
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the social and economic circumstances of
women living on farms. There is a need for
extensive quantitative and qualitative data as
well as the need to lobby existing data sys-
tems such as the css to disaggregate data.

®The urban bias in policy and legislation is
an obstacle to the establishment of a rights
culture in rural areas. There is a need to un-
dertake advocacy and lobbying activities to
ensure that policies and legislation reflect the
needs and interests of women farmworkers
and dwellers.

*Many policies focus on achieving formal
equality only. The failure of policies to con-
sider the social practices that mediate wom-
en’s abilities to actualise their rights and hence
achieve substantive equality results in organi-
sations having to develop strategies that pro-
actively contribute to gender transformation
at this level.

*The absence of clear gender equity indi-
cators presents a challenge to organisations
working in this sector.

eExtremely poor government monitoring
and enforcement mechanisms create a chal-
lenge for NGos working in rural areas as they
often play a central roe in identifying rights
violations.

oIt is difficult to apply cEDAW when the De-
partment of Housing does not disaggregate
statistics and in fact keeps very vague statis-
tics. Few NGos even know of CEDAW.

eThere is a lack of recognition on the part
of the South African government that the pro-
visions of CEDAW constitute obligations, which
are legally binding in terms of international
human rights law. This is especially apparent
in the first South African Report to the CEDAW
Committee. (criticism in this regard is set out
in the NGo Shadow Report prepared by
Masimanyane and other NGOs.

eSouth Africa is an educationally warped
society, with over 70 per cent of rural women
illiterate. Therefore, there is a critical need
for adult literacy programmes providing spe-
cial teaching material using illustrations.
There is an equally critical need for most
South African men and women to be better
informed of gender rights granted by the
South African Constitution. Efforts by the
Commission for Gender Equality and some
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NGOs appear to have little impact, since men
have yet to be convinced of the value and
validity of gender rights education. Many
men feel threatened, particularly where gen-
der rights affect customary and traditional
law. One approach might be for NGo/tribal
authority to be set up, so that agreement on
gender education (literacy, Hiv, sex practices,
voting) and on the necessity for the entire
community to become educated and informed
is agreed upon-and not blocked as we under-
stand it is being done in rural areas which is
governed by customary law. While we recog-
nise that in the South African legal system,
customary law is undergoing continuous de-
velopment, as a result of which de facto gen-
der justice should evolve, the need to edu-
cate/inform women has become imperative.

*As a general comment, I have limited fa-
miliarity with the cEpaw document and con-
sequently can’t answer a number of your
questions. To be honest, I have found cepaw
to be of little practical use in my work—but
that may be as a result of my limited knowl-
edge of the document. Perhaps, some cam-
paign needs to be conducted among NGOs
broadly, publicising the contents of CEDAW as
well as how it can be used.

The Ratification Process

1. What was the motivation for ratifica-
tion? How was this motivation communi-
cated—by written announcement, media cov-
erage, spoken statements (on record or unof-
ficial)?

2. Describe any steps taken in your coun-
try towards ratification?

3. Following ratification, how did you learn
that your country had in fact ratified CcEDAW?
What follow-up measures were taken by the
government, by others?

*Motivation for ratification—pressure
from women’s groups, also political motiva-
tion once it was discovered that half of the
country’s voters are women. Once the gov-
ernment had signed the Convention, there
was once again pressure on it to ratify. This
it did with no reservations.

eSome organisations pointed out that they
were not informed of the ratification process



but heard about it from different mediums—
radio, newspapers etc.

*Motivation for ratification was political.
It was communicated as a matter of public
record (reference: Parliamentary Information
and South African Country Report).

eSome newspapers ran articles announcing
that the government had ratified cepaw.

eSome organisations such as NIPILAR have
focused heavily on CEpDAW as a tool not only
for empowering women but also for educat-
ing women about their rights.

*The setting up of the cGe and the Office
on the Quality and Life of Status of Women
with the new government also saw initiatives
at government level to monitor and evaluate
government bodies in its use and implemen-
tation of CEDAW.

eRatification was achieved through inten-
sive lobbying by NGos, spurred by the Wom-
en’s National Coalition process which pro-
duced the Women’s Charter for Effective
Equality.

*We learned that South Africa had ratified
CEDAW by monitoring Parliamentary sessions
on television and through the print media. We
are unaware of any post-ratification measures
being taken by government or by others.

Reporting to the United Nations

1. What is the level of NGO participation in
the preparation of state parties reports?

2. Describe any NGO shadow reports, in-
cluding which NGos were involved in their
preparation.

3. Have NGOS received any guidelines and
training on CEDAW? Who provided this¢ What
have the results been?

4. What are the areas of information pro-
vided by NGOs that were included in the mem-
ber country report to the UN? Was anything
provided/excluded?

*The NGo that I was involved with did not
participate in the preparation of the South
African Report and I am not aware of par-
ticipation by other NGos.

*The level of NGO participation in the prepa-
ration of States parties was paltry. The Wom-
en’s Lobby had to seek out an opportunity to
contribute and managed to arrange for a last
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minute invitation to attend a meeting to dis-
cuss a draft of the South African country re-
port in Johannesburg in August 1997 organ-
ised by the relevant departments. (Reference:
NGo Commentary Document on CEDAW facili-
tated by the National Institute for Public In-
terest, Law and Research.

eShadow Reports: Although not formally
presented, the NGo Commentary Document
on the First South African Government Re-
port on CEDAW, by collaborating civil society
organisations and individuals. (Reference:
copy presented to UN CEDaw Committee—]June
1998—New York—for list of participants).
This was coordinated by NIPILAR.

NGO Shadow Report on cepaw, South Af-
rica: Violence against Women, co-ordinated
by Masimanye Women’s Support Centre.
(Reference: for names of working group—see
copy presented to UN CEDaw Committee—]June
1998).

The Women’s Lobby received no informa-
tion or reports on CEDAW from any official
organisation—cGE or other—except what we
sought on our own initiatives. There were
media reports on needs, but we have seen no
official educational or information material.
cepAW information relating to South Africa
reaches us through civil society, newsletters
such as produced by the universities, NIPILAR,
gender newsletter, Mahlo Basadi (Through the
Eyes of Women).

eFor more information from NGos for the
South African country report, refer to coun-
try report and to the two NGO reports cited
above.

*No idea of the level of NGO participation
in states parties reports.

*The only Shadow Report produced by
South Africa that I am aware of is the report
co-ordinated by Masimanyane Women’s Sup-
port Centre.

*My impression is that knowledge and
training around CEDAW has been confined to a
small, selected group of South African NGos.

eNot seen the government report.

Use of CEDAW

1. Describe the use of/reference to CEDAW in
courts, media, constitutional and legislative
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initiatives, non-profit sector, or by advocates
for development policy reform?

2. Are you aware of the CEDAW concluding
comments in response to the country
report(s)? have the cEpAW concluding com-
ments been implemented? How? Please pro-
vide samples wherever possible.

3. Are there any other ways that CEDAW has
been used i.e. interpreting a point of public
policy or administrative law?

4. Describe any conscious effort taken to
incorporate CEDAW in domestic legislation as
opposed to, for example, issuing the Conven-
tion to create clarity in domestic legislation/
tool for statutory interpretation.

5. Describe governmentl/institutional ar-
rangements in implementing cEpaw? Who/
what are assigned as key implementers? What
are the strengths/weaknesses of these arrange-
ments<

6. Identify wholwhich category of people
is using the Convention in any particular way,
for what purposes?

eIn response to the concerns above, the
Centre has embarked on a seventeen month
research and advocacy project with the in-
tention of promoting the implementation of
cepaw within the agricultural labour sector.
The document attached to this study provides
further information about this project. This
organisation is currently halfway through the
project and hope that by March 1999, we
will be able to identify indicators for measur-
ing CEDAW in this sector. We also intend to
lobby government departments and will un-
dertake training about cEpaw with commu-
nity based organisations in this sector. We
have lobbied the Gender Commission to be-
come involved in monitoring implementation
of cEpaw in this sector and they have re-
sponded on two levels:

1. They will be contracting an organisation
to undertake research into equal pay for work
of equal value within this sector shortly;

2. In early 1999, they hope to host an in-
ter-departmental forum with government de-
partments and NGOS in order to explore the
implementation of gender equality in this sec-
tor, including the enforcement of CEDAW.

eFound the unedited draft concluding com-
ments on the Internet, but have not been able
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to find the final version even by requesting
this from the unpaw. It is too early to say
whether the comments have been imple-
mented. I am not aware of much South Afri-
can press coverage o f the presentation of the
South African report, but did hear favourable
comments on it on the radio by a visiting Is-
raeli member of the cepaw Committee.

eIn spite of the limited use of CEDAW in the
Southern African context, it is interesting to
note that reference to CEDAW is increasingly
made in legislation, for example, the proposed
Domestic Violence Bill (now an Act). The
Women and Human Rights Project has con-
sistently relied on the provisions of cEnaw, and
specifically Recommendations 12 and 19, in
making submissions to the South African Law
Commission (regarding domestic violence)
and the Parliamentary Justice Portfolio (re-
garding reform of the law relating to sexual
assault and domestic violence).

*Organisations working within the repro-
ductive rights sector have also contributed
substantially in the debate and input to the
Termination of Pregnancy Act.

*The Women’s Lobby Group used cepaw
by inputting, researching or disseminating in-
formation on three main Acts: 1) Customary
Law Marriage Act 1998; 2) Domestic Vio-
lence Act 1998; Maintenance Act of 1998.

eIndirect Acts: 1) Skills Development Act
No. 97 of 1998; 2) Employment Equity Act
No. 55 of 1998; 3) Basic Conditions of Em-
ployment Act No. 75 of 1997.

A reasonable level of awareness exists
among urban NGos and advocates for devel-
opment policies, but there are no visible signs
of delivery.

*We are now aware of CEDAW concluding
comments, but only after a self-initiated
search. Information is neither freely available
nor accessible. The response we had from the
UN Information Office in Pretoria when we
enquired about that document was a com-
plete blank—two members of staff we spoke
to had no idea of what cepaw was. All they
could find, they said—after much persuasion
to go and look for some reference that might
lead to the information we wanted was a
poster with the word CEpAw on it. The gender
advisor was equally unaware of the conclud-



ing remarks.

*The Women’s Human Rights Desk of the
Foreign Affairs Department and the Director
of Community Development are, however,
most obliging when contacted. Not everyone
has access to the Internet. The WomensNet
produced by the cGe and Sangonet carries
much useful gender information. Numerous
NGos and activists, and women in the rural
areas particularly do not even have the com-
puters and are therefore excluded.

*The first report was coordinated by the
Department of Social Welfare. The key im-
plementers from now on will be the Office
on the Status of Women. The Office is rela-
tively new so is somewhat of an unknown
factor. Its strength is that it is housed in the
Office of the Deputy President, so it should
have a lot of clout.

eSection 23(4) of the 1996 Constitution re-
quires that an international agreement (for
example CEDAW) becomes law in the Republic
when it is enacted by national legislation. In
our experience, the provisions of CEDAW (spe-
cifically Recommendation 19) have not been
incorporated in legislation around vaw.

eIn relation to violence against women, the
key government departments for implement-
ing cepaw are the Departments of Justice,
Health and Education. In the Department of
Justice, a Gender Policy Unit (situated in the
Office of the Deputy Minister of Justice), has
been tasked with the development of a na-
tional gender policy which includes vaw).
However, this office is under-staffed and un-
der-resourced, and there are no indications
of specific budgetary planning to implement
any policies which this unit may develop.

¢ As set out above, the Women and Human
Rights Project have consistently made refer-
ences to CEDAW in its submission to legislative
bodies. The reference to cEpaw was made in
the context of arguing that under interna-
tional human rights law (specifically cepaw),
it is not sufficient for the state to merely re-
frain from committing violence against
women,; it is also essential that the state takes
responsibility for the prevention, investiga-
tion, prosecution and, where applicable, com-
pensation for acts of violence against women.
In practice, this inter alia implies effective leg-
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islative measures to ensure that women have
access to judicial measures to seek protection
against violence, and requires the removal of
legal rules, which are prejudicial and discrimi-
natory. A very important consequence of this
approach is the allocation of adequate state
resources to ensure the effective implementa-
tion of laws and policies. While a number of
our proposals have been accepted and incor-
porated in legislation, for example, the Do-
mestic Violence Bill, it is difficult to access
what role the reliance in CEpAW played in the
ultimate decision-making process.

*The South African Human Rights Com-
mission in formulating policy, drawing up of
labour, employment equity and domestic
workers legislation has used cEpaw.

eConscious effort to incorporate CEDAW has
been made as described above. However,
there is no adequate national campaign. There
has also not been any nationwide report-back
meeting for civil society on the New York
meeting. The Women’s Lobby has had to rely
on its own research and on networking with
NGOs. The situation is compounded by the fact
that the Women’s National Coalition is not
sufficiently capacitated, skilled or funded. It
therefore cannot serve as a national co-
ordinator for our very own diverse, multi-eth-
nic developed and developing women’s move-
ment. It nonetheless contains activist pock-
ets that are vibrant and continuously advo-
cating despite this disadvantage. A National
Gender Policy is apparently still in the mak-
ing by the Office on the Status of Women
(osw), awaiting presidential sanction. As-
signed as key implementaters are the: CGE;
SAHRC, 0sW (policy) and the Parliamentary
Portfolio on the Quality of Life and Status of
Women. But, probably funding and staff
shortages, and in some cases gross lack of
capacity combined with little sense of urgency,
prevent effective implementation of CEDAW.
For example, both the cGE and the saHr still
do not have their full complement of staff,
and the sAHRC is unable to finance litigation
when necessary. The Parliamentary Commit-
tee suffers similar constraints.

oWe simply do not know who is using
CEDAW in any particular way. That is, other
than the cGg, the Parliamentary Committee
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and a few dedicated individual activist NGOS
demonstrating strong political will in their
gender advocacy work.

eThere are two areas in which CEDAW is re-
ferred to in the mentioned areas in this ques-
tion. Those include certain pieces of legisla-
tion and certain policy documents. The two
government departments which ‘use’ CEDAW
are Justice and Welfare. Reference to CEDAW
is made specifically in the new Domestic Vio-
lence legislation as well as the Welfare White
Paper. Rape Crisis, together with other ad-
vocacy organisations, such as the Women and
Human Rights Project at the Community
Law Centre, UWC and the Institute of Crimi-
nology at UCT, constantly make use of Arti-
cle 19 and the commitments contained therein
to motivate for changes in present policy and
legislation as they pertain to violence against
women.

*We are aware of the concluding comments
but have not seen any implementation
thereof.

*Cognizance seems to have been taken of
CEDAW in the new domestic violence legisla-
tion, but was not as such incorporated into
the legislation.

eIt is my understanding that after Beijing,
an intersectoral government meeting was
held, together with the national Network on
Violence against Women at which a number
of government departments made commit-
ments to taking both cepaw and the Beijing
Platform of Action forward. This to some
extent has been seen in the Justice (Gender
Policy Considerations Document) and in
Welfare, but by and large the commitment
appears to come from a few individuals
within those departments who operate with-
out the real support (resources, both eco-
nomic and human) of those departments).

*The main grouping of people who are us-
ing CEDAW in the sense of relying on its provi-
sions are the NGO Sector in that they are us-
ing it to pressure the government to live up
to its obligations. I think that the government
does not completely understand its obliga-
tions in terms of this Convention as well as
other international instruments in that the
government is not only obliged to refrain
from committing violence against women, but
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is also obliged to take and put in place meas-
ures to prevent violence against women. sub-
mit then that the government is by and large
not living up to its obligations in CEDAW.

Challenges of a Gender Approach in its
implementation of Development
Policies and Programmes in South
Africa:

The translation of gendered theoretical
policies/frameworks to meet practical
and strategic gender needs in South
Africa

The historical legacy of the apartheid sys-
tem in South Africa has had a significant ef-
fect on how development policies were con-
ceived and applied in the attainment of gen-
der equality in African societies. The migrant
labour system had serious repercussions not
only on societal structures but also on famil-
ial relationships within African societies. Most
of the able bodied men entered the labour
market whilst women’s agricultural burden
increased in the rural areas. The creation of
reserves and legislation restricting entrance
of African women into urban areas as well as
the strict control by the state over African peo-
ples lives shaped not only the gendered iden-
tities but further entrenched the division of
labour. Whilst, at certain periods within these
societies, one saw a collapse or an integra-
tion of these divisions, importance attached
to men’s work as opposed women’s work con-
form to the western norm and is reflected
within development policies and programmes.

Though both men and women are disad-
vantaged due to the high levels of poverty in
the country, women experience the major
burden of poverty. The gendered dimension
of poverty and its impact on women led to a
government initiative to empower and de-
velop women. The Reconstruction and De-
velopment Programme, an official policy
document with a strong emphasis on gender
approach to development strives towards a
non-sexist future. * The document places a
special emphasis on the development and em-
powerment of women. The principles set out



relate to the fulfillment of women’s practical,
as well as strategic needs. The needs to be
addressed relating to their social condition
(practical gender needs) include:
eimprovement of maternal health;
epromotion of the provision of child-care
facilities;
eaffordable and safer transport;
ethe provision of electricity.

Meeting the strategic gender needs of
women, which are related to their social po-
sition, include:

especial attention to be paid to their legal,
educational and employment status;

eall forms of discrimination regarding
women’s access to land to be removed.

ethe approach to housing and other socials
services to support gender equality

elegislative obstacles and constraints to
housing and credit to be removed;

ewomen to have equal access to education,
training and economic opportunities;

ereproductive rights to be granted to
women;

eopportunities and choices for women, as
well as broader participation in economic
decision-making to be facilitated; and

ethe development of small-scale farming by
women and of small enterprise focusing on
women to be promoted. *’

As Sadie and Loots argue that although the
policy guidelines on development in South
Africa suggest “a gender-based approach to
development, the challenge of a gender ap-
proach lies in its implementation, which is the
sine qua non of all development policies and
programmes.” *®

A gender unit was created in the rRDP office
and this unit initiated the National Policy on
Women’s Empowerment in 1995 and their
primary objective was to mainstream gender
into government policies and programmes.
Arising from this, a cepaw Working Group
was established. The cepaw Working Group
compiled a research document based on the
terms of CEDAW’s provisions, the Women’s
Charter for Effective Equality, the National
Policy for Women’s Empowerment and the
Beijing Platform for Action.
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In 1996, the RDP Ministry was a closed and
certain development programme such as dis-
ability and gender and children programmes
were moved to the Deputy President’s Office.
This in effect, resulted in the President’s Lead
Projects being transferred to the individual
line government departments concerned. The
line departments determined the gender
analysis and sensitivity of all development
policies and programmes. A guideline in the
Policy for Women’s Empowerment was issued
to these government departments. *°

Although South Africa’s First Report to the
ceDAW Committee in June 1998 provides an
in-depth assessment of the country’s gender
policies, one needs to also examine how each
sector is working to implement gender trans-
formation. Thus, this section will provide an
overview of the development policies and
projects of the Department of Agriculture,
Department of Education, Department of
Health, Department of Housing, Department
of Public Works and the Department of Wa-
ter Affairs and Forestry to analyse to what
extent each of these is meeting the practical
and strategic gender needs of women in South
Africa.

Department of Agriculture

In theory in policy documents, the Depart-
ment of Agriculture has committed itself to
assist women in small-scale farming. In a re-
port presented to the CEDAW committee, rep-
resentatives from this department pointed out
that the grant assistance to small-scale farm-
ing projects contained certain criteria to
which people had to qualify.*® The representa-
tives argued that since most women in the
rural farming sector practiced subsistence
farming rather than as a commercial activity,
it was much more difficult to achieve any sat-
isfactory results which would fit the criteria
in grant assistance to small scale farmers. *!

The criteria laid down by the Department
of Agriculture on the issue of grant assistance
reflects the development discourse which con-
form to certain dichotomies—production/
reproduction; private/public; economic/wel-
fare. For most development planners and
bankers who formulate policies which revolve
around a cash generating or profit making
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productive activity, even men’s work in the
field is seen as “productive” as it generates a
cash income whilst women’s work in the field
is seen as reproductive. This, in part impedes
women from taking part in empowering ac-
tivities. Although it is mostly women who
carry out the agricultural work on the land,
many of them do not own the land nor are
they provided the necessary tools, implements
or skills when development programmes are
carried out. Thus, the statements in policy
documents do not necessarily translate into
meeting the practical and strategic needs of
women. *

Some of the problems, which impede wom-
en’s equality within the agricultural sector, are:

ethe lack of disaggregated data;

ethe lack of accessible information; the De-
partment of Agriculture has been accused of
insufficient communication of their services;

elow literacy levels;

ecustomary marriage laws that give men a
decision-making role, and cultural practices
defining women as minors;

ethe fact that women are economically de-
pendent; and

etheir lack of skills and training to enter
productive agriculture. *3

Department of Education

The Presidential Lead Projects pertaining to
education comprises of two components. A
national literacy programme (known as Adult
Basic Education and Training) and a Culture
of Learning programme. The Culture of
Learning programme caters for the physical
improvement of school buildings, as well as
the quality of learning by targeting the im-
provement of social governance. It therefore,
as Sadie and Loots point out, leaves little scope
for a gender interpretation. %

The First South African Report to the uN
cepaw Committee, 1998, provides a detailed
examination of the input of the Department
of Education.

Department of Health

The programmes introduced by the Depart-
ment of Health show a commitment to the
CEDAWs provision Athat accessible and afford-
able primary health care should be provided
for vulnerable groups such as women and chil-
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dren.’’ Three projects were undertaken to im-
plement this provision-primary health-care,
the building of clinics and an AIDS aware-
ness and prevention campaign. The article
that is attached to this study as an Appendix
provides an in-depth analysis of the work of
the Department of Health.

Department of Housing

Section 26 of the Constitution embodies
provisions for housing as a fundamental hu-
man right and every citizen of the country
has the right to have access to adequate hous-
ing.

The Department of Housing has commit-
ted itself to access affordable housing to as-
sist women and other stakeholders to acquire
low cost housing, a spokesperson of the De-
partment stated that at present, the primary
aim was to provide housing for the broader
population group. Thus, there is no definite
framework within the policy which specifi-
cally focuses on women with dependants or
single women with low incomes to obtain
housing. *® The decentralisation of power to
provincial and local government structures is
another factor that has contributed to the
slowness of services to provide housing to the
population.

The establishment of the National Urban
Reconstruction and Housing Agency
(NURcHA) in October 1995, was another Presi-
dential Lead Project. This structure provides
guarantees to financial institutions for low-
income housing provision. There is, however,
no guarantee that these projects initiated by
NURCHA conform to any gender-sensitive cri-
teria.

According to Mjoli-Mncube, the Executive
Director of NURCHA, Awomen are not incor-
porated in all the stages of the housing
projects. Although women attend meetings
to initiate housing projects, they do not par-
ticipate because of their marginal knowledge
of technical terms. They are therefore not
elected to decision-making committees. De-
spite NURCHA’s reference for assistance to
women-driven projects, fewer then ten of the
75 projects launched by them are women-
driven.”’

Department of Land Affairs



According to the Green Paper on South Af-
rican Land Policy (the green paper on land
reform) published in February 1996, the land
reform programme has the following ele-
ments:

eLand distribution (which explicitly aims
to provide the disadvantaged and the poor
with land for residential and productive pur-
poses). Labour tenants, farmworkers, women
and emergent farmers are targeted.

eLand restitution which aims to restore land
to those dispossessed through racially dis-
criminatory measures; and

eLand tenure reform that will provide se-
curity of tenure to all South Africans. *

“The Land Reform Pilot Programme (LRPP)
was the initial exploratory phase of the land
redistribution programme and was initiated
in December 1994. Regarding women’s needs,
the Lrep Core Business Plan explicitly states
that Athe elements of the Programme are in-
tended to enhance the material, political and
social status of women.” The framework re-
quires the participation of women in repre-
sentative decision-making structures to ensure
that rural women gain social and economic
benefits. Despite the existence of gender-sen-
sitive policy guidelines, in practice, the pilot
programmes do not reflect such guidelines.”>*

Department of Public Works

Another Presidential Lead Project (within
the Naitonal Public Works Programme). The
aim of the NPWP is to:

*Reduce employment;

eEmpower communities;

eCreate physical assets that will improve
the quality of life of the poor; and
*Provide education and training to the
unemployed, especially women, youth
and rural dwellers. 6

Various projects and programmes have been
initiated by the Npwp. An evaluation of these
programmes in 1997 showed that 41 per cent
of those employed were women. However, the
marginal roles of women on the periphery of
the economic sector showed that:

*Women were often assigned the more me-
nial jobs;
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oThat their average wages were lower than
those of men;

eThat they were employed for shorter pe-
riods than men;

eThat they were less likely to receive train-
ing than men;

eWomen held minimal positions and in-
volvement in the decision-making process at
community-level projects and programmes;

eWomen received little or no vocational or
technical skills.

Thus, as Sadie and Loots argue that “while
some practical needs of women have obvi-
ously been met (e.g. the provision of an in-
come), the lack of gender sensitivity in the
majority of the projects has served to stag-
nate women in their traditional positions.”®!
Further, these two authors maintain that “in
general, public works programmes do not
seem to be vehicles for empowerment for the
majority of women, nor for giving women a
unity of purpose beyond a project’s
lifespan.”¢?

Department of Water Affairs and
Forestry

The principles within the White Paper on
Water Supply and Sanitation, recognises that
within the South African context, the need
for water services is central to the vast ma-
jority of rural women’s lives as it relates to
their reproductive responsibilities. Further, it
is women who are responsible for the collec-
tion and utilisation of water. A commitment
by the Department to ensuring women’s ac-
cess to water services was undertaken. This
entailed recommendations to all statutory
bodies and committees involved in Water
Affairs and Forestry to include a minimum
of 30 per cent women at all levels. ¢

Additional Guidelines for Increasing the
Involvement of Women on Water and Sani-
tation Projects in Local Communities in Ru-
ral Areas, 1995, also identified areas for
women’s involvement on project manage-
ment, in project construction, project design
and project health and water usage promo-
tion.

The document strongly emphasises the
adoption of a gender-sensitive approach and
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these measures include:

* A supportive policy framework at project
level which supports the participation of
women as equal partners in projects and com-
mittees;

*The official targeting of women as the ma-
jor beneficiaries by project planners;

*The identification, understanding and con-
sciousness-raising at all levels of the project
which would involve raising the debate at all
meetings, establishing reasons for women’s
possible lack of participation and prioritising
factors that need to be overcome to ensure
greater involvement of women; and

eData collection covering information on
women, such as how they see their role in
the project, unemployment and representa-
tion of women on committees and their
roles.®*

Whilst the Department has set out theo-
retical frameworks which incorporate a gen-
der-sensitive and women’s active participa-
tion in water projects and programmes, cer-
tain problems which inevitably arise in de-
velopment projects were found. These were:

*Most consultants were not exposed to gen-
der needs and the need to involve women in
terms of ergonomics. They therefore lacked
the commitment to ensure that women were
involved in all stages of the project, includ-
ing the design;

eWhen included, women’s participation
was not meaningful as they lacked confidence
to speak at project meetings due to the lack
of experience in articulating their views, their
unfamiliarity with technical concepts and the
predominant use of English;

eEducated rural women have heavy work-
loads and therefore did not attend project
meetings as these placed a further burden on
them;

eWomen’s involvement or empowering is
seen as a threat to family values. Most men
within these communities feel that women’s
participation in water project activities led to
them neglecting their responsibilities in the
household.®*

The following problems were identified
within the Department of Water Affairs and
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Forestry. These were:

*The Department’s project teams, particu-
larly the technical staff, had little exposure
to gender issues and gender awareness to the
extent that they could make a difference to
project activities;

*Gender disaggregated data are lacking
within most project plans, and the concen-
tration is on technical feasibilities. Without a
clear understanding of the position of men
and women it will be difficult to evaluate the
relevance of the project to men and women
and its impact on them

*Sound monitoring tools on the success of
women’s empowerment programmes, are
largely absent. ¢

While the analysis above may not directly
impact or input on the cEpaw Impact Study
being conducted in January 1998, the re-
searchers of this study very strongly believe
that any progress for women’s attainment of
equality within all sectors is by monitoring
not only government initiatives but develop-
ment projects and programmes. This analy-
sis facilitates further changes and gauges the
success and or failure of gender justice both
at de jure and de facto levels.

The use of cEpaw has been marginal in
South Africa. Some NGos, mainly urban based
have used CEDAW as a referrant at particular
periods and it would appear that this is used
for controversial issues such as the Termina-
tion of Pregnancy Act, the Domestic Violence
Act, land rights, maintenance laws. Women’s
economic and political status by the use of
specific CEDAW provisions has not been fully
utilised.

Conclusion

South Africa’s First Report to the United
Nations cepaw Committee, June 1998, pro-
vided a comprehensive and substantial input
to the very many changes since the dawn of
the new democracy. A comprehensive study
was compiled by the Parliamentary Commit-
tee of the Quality of Life and the Status of
Women,. This study entitled Report on Gov-
ernment: Implementation of CEDAW and the
Beijing Platform for Action, November 1998,



provides an detailed insight of the changes in
various government departments and the suc-
cesses and failures of these departments in the
implementation of cepaw. Unfortunately, the
researchers received this copy far too late to
incorporate it fully into this study. Thus, to
facilitate the national correspondents and in-
ternational advisory board of cepaw, the docu-
ment has been sent as an attachment.

The development of the Constitution was
a radical change from the oppressive Draco-
nian apartheid system of rule. The Constitu-
tion, the accompanying Bill of Rights has now
seen a rights culture in South Africa which
was denied the vast majority of people. Ra-
cial oppression in South Africa left little space
to address gender inequalities in our society.
The new Constitution guarantees the rights
and freedoms of all its people. However, the
concept of equality has not as yet been fully
contextualised or defined in the Constitution
or in the Bill of Rights. This, in itself raises
important concerns. This issue is receiving
priority attention by the Human Rights Com-
mission.

Legislative changes and formulation of poli-
cies which address gender inequalities have
been the first step toward which South Af-
rica is beginning to set mechanisms in place
to significantly contribute to the promotion
of equality between men and women.

Although South Africa has ratified cEpaw
with no reservations, the inherent contradic-
tions between the Constitution and the pro-
visions in CEDAW have had major implications
for the attainment of gender equality. Despite
the fact that South African women constitute
57 per cent of the population, the economic,
political and social mobility of the majority
of women (mainly black African) has not
improved substantially. This can be attributed
to various inhibiting factors which range from
limited access to resources, power bases, en-
trenched patriarchal institutions and atti-
tudes, amongst others.

Extensive research by means of personal
interviews with women working at various
levels of government, from national to local
indicates that there is a serious lack of knowl-
edge—extending to no knowledge at all of
cepaw within the government sector. This
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means that the information on the Conven-
tion is not filtering through to the main key
players in charge of legislative changes, de-
velopment policies and programmes.

Women have an understanding of issues of
inequality-deep knowledge of how this plays
itself out in society- what is lacking is the
language and the space to articulate this. A
classic example is that many women parlia-
mentarians are declining to stand for elec-
tions in 1999.

To summarise this study, it would seem that
CEDAW:

*Is not being fully utilised in all sectors of
South African society—that is using it to in-
corporate into changes within domestic leg-
islation;

e Although reference is made to the Con-
vention by the NGO sector and government,
it is used more as a theoretical and practical
tool rather than for implementation;

eUsed as a referrant quite strongly by cer-
tain lobbying groups;

eInformation from government sector on
cepAW and progress is received by mainly ur-
ban NGos with access to the Internet B this
becomes rather elitist.

The author acknowledges the research assist-
ance of Shereen Banu Dawood.
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