SAPANA PRADHAN MALLA

Purpose of Study

The present study on the impact of the Con-
vention on the Elimination of all forms of
Discrimination Against Women (CEDAW) has
been conducted for the York University,
Center for Feminist Research, who has been
working in co-operation with the United
Nations Division for the Advancement of
Women (UN-DAW) and International Women’s
Rights Action Watch (1wraw).

The paper attempts to record the histori-
cal development and context relating to the
ratification process of CEDAw and examines
implementation of government obligations
under the Convention through legislation,
policy and programs, and by courts, govern-
ment institutions and parliament. The report
aims at creating tools for the government and
non-governmental organizations (NGOs) to en-
able them to effectively address the issues per-
taining to implementation, reporting and
monitoring of CEDAW in the Nepalese context.
Since the World Conference on Women in
Beijing, politicians and governments have
talked of women’s rights and made prom-
ises for their upliftment. Very few of those
promises have actually been translated into
reality, leaving most of other promises just—
promises. The study assumes special impor-
tance also in light of such gaps between com-
mitments in favor of women’s rights and hon-
est implementation of programs and policies
to realize those commitments.

The study has been done mainly with in-
terviews with concerned governmental and
non-governmental organizations working in
relation to cEpAw and publications related to
women’s development. Different statistics and
articles published in different journals and

Nepal

seminar papers have also been
used as secondary sources of
information.

The study has given us power
to negotiate with the concerned
mechanism as it is the first of
its kind and no other study has
been conducted up to now to
see how CEDAW has been used
in the country. It has tried to
record the historical events
from the ratification process up
to now, when the government
is on the point of presenting
their initial report.

NGOs are using this study in
preparing a Shadow Report on
the initial report of the govern-
ment on CEDAW along with the
draft baseline report on facili-
tating the fulfillment of State
obligation towards women’s
equality (a project initiated by
IwRAW-Asia Pacific).

Executive Summary

Right after the restoration of
the multi-party democracy sys-
tem in Nepal on 22 April 1991,
the then interim government
ratified CEDAW without any res-
ervation. The members of the
interim government came to
the office with an activist back-
ground with the idealism of
democracy ruled law, protec-
tion of human rights and a po-
litical system based on multi-
party pluralism. The govern-
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ment was all too willing to ratify cepaw, as
ICCPR was ratified only on May 14, 1991 with
the pressure of a few human rights organiza-
tion to accede on it. During the ratification,
many people commented that the government
signed the instrument amid excitement and
restlessness caused by the new found democ-
racy hence its implementation would be weak
and ineffective as it was done without estab-
lishing an infrastructure. In our interview, the
then Law and Justice Minister said that rati-
fying the treaty at least will open avenues for
human rights and women’s rights organiza-
tions and the general people to pressure the
government to continuously work in the di-
rection of creating the infrastructure required
for the effective implementation of CEDAW.
Despite some attempts to popularize CEDAW,
the fact of the matter is that many people
including those in the decision making and
implementation authorities are unaware of
the ratification and existence of the Conven-
tion. After ratification of CEDAW, it was not
communicated in the public media including
government media. Women rights NGos be-
came more aware of the Convention after a

Male Female
Life Expectancy 55.90 % 53.40 %
Employment 83.50 % 16.50 %
Enrollment in
School 78.71 % 55.61 %
Education 59.32 % 21.33 %
Upper House 91.00 % 09.00 %
Lower House 96.59 % 03.41 %
Local Government 80.00 % 20.00 %
Central Working
Committee of the
Political Parties 91-94 % 6-9 %
Cabinet
(from 1990-1998) 88-100 % 0-12 %

Source: Data Compiled by FwLD for the CEDAW Impact Study
from various statistics.
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cepaw workshop organized by rwraw Asia
Pacific in 1993.

The Constitution of the Kingdom of Nepal
promulgated after democracy guaranteed
principles of basic human rights to every citi-
zen including rights to equality and also pro-
vides that any law inconsistent with the pro-
visions of the Constitution shall be void. The
Constitution has also opened avenues for the
widening the concept of locus standi in cases
of public interest. Any treaty ratified by the
Parliament in which the government is a party
is enforceable as a national law. The then in-
terim government which ratified cepaw, en-
joyed executive as well as the legislative au-
thorities as there was no parliament. By rati-
fying CEDAW, the State is not only responsible
for the elimination of all forms of discrimi-
nation against women as defined by Art. 1 of
CEDAW, but also accountable to guarantee the
rights specified in Art. 5-16 of cEpaw through
policy and legal process, guaranteeing the ba-
sic human rights following the measures to
ensure not only de jure right, but also de facto
equality for the equality in result with sub-
stantive equality. A strong commitment seems
to have been made in the Ninth Plan to re-
view existing legislation on women and to
enact appropriate laws in accordance with the
international instruments.

Ratifying cepAw, the State has recognized
the existence of discrimination and inequal-
ity, these commitments are somehow trans-
ferred in the latest national policies and plan
of action prepared by Ministry of Women and
Social Welfare but implementation of the
promises have been very weak due to the so-
cial value system, inadequate monitoring and
evaluation systems for programs, poor en-
forcement concerning women’s rights.

Few initiatives to enact the special laws are
taken which includes A compulsory five per
cent of women candidates from each politi-
cal party in the general election of lower
house, three seats in the upper house and 20
per cent of seats reserved in the local govern-
ment as CEDAW recognizes that different poli-
cies may be formulated and applied to women
in order to realize substantive rather than
formal gender equality. However, these are
limited measures to advance the condition of
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women and more activities have to be con-
ducted to incorporate CEDAW into domestic
legislation.

Nepal has its own idiosyncratic Hindu le-
gal system based on patriarchy, which reflects
male supremacy. The Constitution itself says
it’s a Hindu Kingdom. Patriarchal values, deep
rooted in the social attitude, are controlling
the family system, hence women have not
been able to practice their rights due to the
social, cultural and religious value system. Ir-
respective of the constitutional provisions for
gender equality, many laws governing mar-
riage and family relations especially in regards
to child custody, property, divorce and bigamy
are discriminatory. Violence against women
is a grave social problem. The laws of Nepal
define the status of women in terms of their
sex and marital status; which is directly re-
stricted by Article 1 of cepaw. This social and
cultural status is reinforced by the executive,
legislative and also by the judiciary while in-
terpreting women’s rights based on sex and
marital status.

Several petitions are filed with the Supreme
Court against a number of discriminatory le-
gal provisions prevailing in our laws. After
initiation of a few cases it was realized that
challenging the laws based on provisions in
CEDAW, might cause problems when taking up
matters to the International level. Hence we
also quoted the Covenant on Civil and Po-
litical Rights which also has an optional Pro-
tocol.
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A leading case where a daughter is denied
the right to inherit paternal property (a
daughter has to be unmarried and must at-
tain 35 years to inherit paternal property
whereas a son is eligible to inherit paternal
property right after his birth) under existing
laws, was challenged in the Supreme Court
in Meera v. Ministry of Law and Justice. The
Court declared that the existing provision to
inherit paternal property is conditional and
a directive was issued to the government to
introduce a Bill in the legislature within a
year, reviewing laws related to property
rights. At the same time, the Court also asked
the government to take into consideration the
patriarchal nature of the society, social struc-
ture, and fear of positive discrimination
against men.

Similarly, many other cases on discrimina-
tion was also filed in the Court, in each case,
the question of State obligation under the
various international instruments, Treaty Act
and the Constitution were raised. However,
in none of these cases did the Court try to
develop the jurisprudence of State obligation
under international instruments in the domes-
tic context. Hence there is a need of a clear
definition of law with the principle of equal-
ity and non discrimination.

Despite the negative interpretation about
the status of women in the society, the chal-
lenges against the existing laws had a posi-
tive impact as a result of which women are
relatively more empowered. Because of the
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court decisions, the entire society was forced
into rethinking the patriarchal structure, male
supremacy, and the status of individual free-
dom of women. Women have begun to be
vigilant about the issues and link them with
the broader issue of equality.

As a result of judicial interventions in many
cases, the government had to submit a Bill in
the Parliament acknowledging in its Pream-
ble itself that its objective was to amend the
existing discriminatory laws and maintain
balance in the society since Nepal was a sig-
natory to the Convention on Elimination of
All forms of Discrimination Against Women,
and also as a decision of the court.

The Ministry of Women and Social Wel-
fare is defined as the lead agent to follow up
and take necessary actions to meet Nepal’s
commitments in all un Conventions and Dec-
larations related to women as specified in the
initial report. The Ministry of Women and
Social Welfare does not have any informa-
tion about the meeting of the Commission
on the Status of Women (csw), CEDAW expert
group meetings and the negotiations going
on with jthe Optional Protocol as well. The
National Council for Women

and Children Development
held a formal meeting only
once after it was formed in

The report fails
to include the real
scenario of women
even after it has
been made obligatory
on the state to
eliminate all forms
of discrimination
against women
with an approach of
substantive equality
looking into
the de jure and
de facto equality.
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1995. However, the Ministry
has taken up the initiative to
draft the Bill on inheritance
rights, domestic violence, a
national commission for wo-
men, and has also compiled a
few discriminatory laws which
are inconsistent with CEDAW.
However, initiatives taken by
the Ministry of Women is not
taken seriously by the Govern-
ment Agencies.

There is no co-ordination
between the government agen-
cies, especially among Foreign
Ministry, Women Ministry,
Law Ministry, Finance Minis-
try and the National Planning
Commission, all of which have
some obligations to adjust
laws, policies and practices in

line with the standards of a ratified treaty.
Until the government takes this initiative, the
international standards cannot be enforced
within the domestic legal system. Therefore,
other strategies must be pursued to stimulate
the political will to incorporate the interna-
tional standards on gender equality within the
country’s municipal laws. This is vitally nec-
essary if the process of standard-setting at the
international level is to help to create univer-
sal ethics on equality and improve the status
of women within countries.

The reporting process is the monitoring
mechanism under CEpAW to make them ac-
countable to for heir obligations and it’s the
government’s responsibility to prepare and
submit the report. The Government agencies
are confused as to which particular institu-
tion is responsible for the preparation of the
initial report under the international instru-
ments. Despite the confusion, the initial re-
port on CEDAW was prepared by the National
Planning Commission and submitted to the
Foreign Ministry in May, 1997, which had
been due since 1992. This did not reach the
UN for one-and-a-half years. Hence, proper
education about State obligations and report-
ing mechanism has to be launched right after
the ratification of any international instru-
ment of such category.

The suggestions made by the NGos have not
been incorporated by the Government in the
report especially the ones regarding interven-
tion in cases involving violence against
women about which the Convention does not
have a specific Article. The report mostly
highlights the existing and past initiatives
taken by the government and NGos and fails
to include the real scenario of women even
after it has been made obligatory on the state
to eliminate all forms of discrimination
against women with an approach of substan-
tive equality looking into the de jure and de
facto equality.

During the study, it also came out that the
Beijing Platform for Action was more popu-
lar with the Government and the people
rather than cepaw due to the media focus.
For example, National Plan of Action pre-
pared by the Ministry of Women does specify
that the plan is based on the guidelines of



Beijing Platform, where as it does not say to
bring the CEDAW into national reality. How-
ever, the policy of adopting special provisions
regarding international instruments in domes-
tic legislation has generally been followed by
the state for providing women their rights.

Ironically, programs for the implementation
of such policies are not adequate. As a result,
there is no improvement in the situation of
women’s human rights and the international
commitments made by the country in this
regard have remained mere commitments
with less achievement. The challenge, there-
fore, is to recognize the need of stable and
accountable government, who are aware
about their commitment nationally, interna-
tionally with the political commitment and
to have strong NGO monitoring.

Background of cEpaw

Recognizing the need for a comprehensive
statement of women’s entitlements to equal-
ity in a form that would be legally binding
on State parties, CEDAW was adopted by the
United Nations on 18th December 1979. The
adoption of the Convention, the culmination
of decades of international efforts to protect
and promote the rights of the world’s women,
was opened for signature by state parties in
1980 and came into force in September 1981.
It was an outcome of the initiatives taken
within the United Nations Commission on the
Status of Women, the body established within
the United Nations system in 1947 to con-
sider and make policy recommendations to
improve the condition of women. In the ten
years between 1949 and 1959, the Commis-
sion prepared a number of treaties, including
the Declaration of Elimination of all forms
of Discrimination Against Women.

Because the Declaration was not a treaty it
did not create binding obligations on States,
despite exerting tremendous moral and po-
litical pressure on them. In 1972, the Com-
mission on the Status of Women considered
the possibility of preparing a treaty, which
would provide binding force to the Declara-
tion. Preparation of such a treaty was encour-
aged by the World Plan of Action adopted by
the 1975 World Conference of the United

Nations International Women’s Year that
called for “a convention on the elimination
of discrimination against women, with effec-
tive procedures for its implementation.” Its
preamble recalled that the elimination of dis-
crimination against women and the promo-
tion of equality between women and men
were the central principles of the United Na-
tions, enjoying binding obligations under the
Charter and other international instruments.
The treaty holds the states accountable for
denial of women’s rights, whoever the of-

fender.!

Specific Features®

(based on the training materials on
CEDAW prepared by IWRAW-AP)

The Convention is a comprehensive Bill of
rights for women. It has integrated various
concerns hitherto expressed in ad hoc man-

ner in various declarations.

The Convention is based on the principle
of equality between men and women. Hence
it extends the coverage of human rights to

women.

It mandates these rights
through the legislative process,
meaning that there is an av-
enue for holding the State ac-
countable for guaranteeing the
rights.

It recognizes that despite the
granting of legal rights to
women in many countries, dis-
crimination persists, and wom-
en’s access to legal rights are
curtailed by the denial of rights
to economic and social devel-
opment. To avoid a similar
eventuality, the Convention
bridges the traditional divi-
sions between civil and politi-
cal and socio-economic rights,
mandating both legal and de-
velopment policy measures to
guarantee the rights of women.

It recognizes that unequal
treatment to women is socially
constructed and accepts the
existence of discrimination

Women’s access
to legal rights are
curtailed by
the denial of rights to
economic and social
development. The
convention bridges
the divisions between
civil and political and
socio-economic rights,
mandating both legal
and development
policy measures
to guarantee the
rights of women.
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against women as a matter of fact. The Con-
vention starts with the definition of discrimi-
nation. Article (1) states:

The term discrimination against women
shall mean any distinction, exclusion or
restriction made on the basis of sex which
has the effect or purpose of impairing or
nullifying the recognition, enjoyment or
exercise by women, irrespective of men
and women, of status, on the basis of
equality of men and women, of human
rights and fundamental freedom in the
political, economic, social, cultural, civil,
or any other field.

The Convention draws the distinction be-
tween de jure and de facto rights, recogniz-
ing not only current discrimination but also
past discrimination. It also introduces the
concept of corrective measures to overcome
the effect of past discrimination that leaves
women handicapped vis-a-vis men. For ex-
ample, if a development initiative is offered
to women on the same footing as men in line
with the principle of equal rights or equal
opportunity, it might still turn out that men
benefit more than women, because men have
more experience, confidence or simply be-
cause the environment is male dominated and
is more conducive to male participation. This
is the effect of past discrimination. Article 4
provides for measures through which affirma-
tive action and women centered development
policy measures can be legitimized to ensure
de facto equality for women. The Conven-
tion goes beyond the law and obligates gov-
ernments to implement extra legal measures.
The provisions under Article 4 can be used
to obligate governments to implement policy
and program interventions, even to the ex-
tent of reverse discriminations in order to
enable women to access the rights guaran-
teed in the law.

It addresses the need to tackle power rela-
tions between women and men at all levels,
from family to community, market and state.

It discards the distinction between the pri-
vate and the public spheres, by recognizing
violations of women in the private sphere i.e.
home, as violations of women’s human rights.

The First CEDAW Impact Study

The Convention also recognizes the nega-
tive impact of social, customary and cultural
practices which are based on the idea of the
“inferiority or the superiority” of either sex
or on stereotyped roles for women and men
(Article 5). Articles 1 and 5 give the Conven-
tion the widest applicability, as together they
can be interpreted to refer to almost any situ-
ation that adversely affects women.

Finally, the Convention carries with it the
principle of State Obligation. Under this
treaty the dynamics of relationship between
the State and women is no longer that of the
dependency of women on the goodwill or
vagaries of the State, but one in which the
state has responsibilities to women from
which it cannot withdraw. Theoretically, im-
plementation of the Convention is binding on
all State parties. There is also a monitoring
mechanism. All State parties are duty-bound
to submit periodic reports to the Committee
on the Elimination of All Forms of Discrimi-
nation Against Women (CEDAW).

Nepal’s International Commitments In
Different Human Rights Instruments
Incorporating Women’s Rights

As a member of the United Nations, Nepal
is a party to a large number of international
legal instruments concerning women (listed
in the Table 1) without any reservations and
has also accepted the jurisdiction of the In-
ternational Court of Justice in the applica-
tion and interpretation of the instruments.
Nepal is also a party to various labor con-
ventions related to women such as the Con-
vention on the Equal Remuneration (No.
100), Convention on the Discrimination (Em-
ployment and Occupation) (No. 111) and
others.

Treaty Obligation

Being a multilateral treaty, the implemen-
tation aspect of the Convention—when and
how to execute the provisions—depends en-
tirely on the executive decision. A separate
Treaty Act was passed by the interim govern-
ment (1990-91) to regularize ratification of,
and accession to, such conventions in line
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International Instruments

Ratification or Accession Date

Slavery Convention,1953

7 January 1963 (A)

N =

Supplementary Convention on the
Abolition of Slavery, the Slave Trade
and Institution and Practices

similar to Slavery, 1956

7 January1963 (A)

Convention on the Political Rights
of Women, 1952

26 April 1966 (A)

Convention on the Prevention and
the Punishment of Genocide, 1948

17 January 1969 (A)

International Covenant on the
Elimination of All Forms of Racial
Discrimination, 1965

30 January 1971 (A)

International Convention on the
Suppression and Punishment of the
Crime of Apartheid, 1973

12 July 1977 (A)

International Convention Against
Apartheid in Sports, 1985

1 March 1989 (R)

Convention on the Rights of
the Child, 1989

14 September 1990 (R)

Convention on the Elimination of All
Forms of Discrimination Against
Women, 1979

22 April 1991 (R)

10

International Covenant on Economic,
Social and Cultural Rights, 1966

14 May 1991 (A)

11

International Covenant on Civil and
Political Rights, 1966

14 May 1991 (A)

12

Optional Protocol to the
International Covenant on Civil
and Political Rights, 1966

14 May 1991 (A)

13

Convention Against Torture and
Other Cruel, Inhuman or Degrading
Treatment or Punishment, 1984

14 May 1991 (A)

14

Convention on the Suppression of
Immoral Trafficking and
Protocol, 1949

25 December 1995 (A)

15

Second Optional Protocol to the
International Convention on Civil
and Political Rights/aiming at the
Abolition of Death Penalty, 1989

4 June 1998

Source: Data collected for cepaw Impact Study by rwLD.
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with the spirit of Article 126 of the Consti-
tution of the Kingdom of Nepal, 1990. Sec-
tion 9 of the Treaty Act provides that any
treaty once ratified, acceded to, accepted and
approved by the Parliament, in which the
Government is a party, shall be enforceable
as a national law. So strong is the force of
the treaty that in case of contradictions be-
tween a prevailing municipal law and the
treaty, the prevailing law shall be declared
void and the treaty provision is implemented
as national law. The then interim government,
which ratified cepaw, enjoyed executive as
well as the legislative authority—through an
order of the Monarch and the Transitional
Provisions in the Constitution—since there
was no parliament for a full year after the
restoration of multi party system in 2 April,
1990.

Historical Context of the Ratification of
ceDAW in Nepal

Catapulted to a position of power by the
historic 1990 popular movement, the interim
government—Iled by the Nepali Congress and
comprising of the Left Front, the Royal ap-
pointees and the independents—that took of-
fice in April 1990 was out in favor of State
commitments on issues related to human
rights and democracy. While in the same up-
beat mood, the Ministry of Law and Justice
initiated and submitted the proposal for the
ratification of CEDAW to the Cabinet and was
decided by the Cabinet on 10th December
1990 (2047.8.24), Nepal on April 22, 1991
ratified the treaty. Five days after the ratifi-
cation, on April 27, the instrument of ratifi-
cation was deposited before the Secretary
General of the United Nations.

a. Motivation of the government to
ratify CEDAW

A similar attitude toward other multilat-
eral treaties was not prevalent despite a gen-
erally positive outlook of the Government to-
wards international instruments protecting
the rights of the citizens. The accession to
the International Covenant on Civil and Po-
litical Rights and its Optional Protocol 1966,
and the ratification of Convention Against

m The First CEDAW Impact Study

Torture and other Cruel, Inbuman or Degrad-
ing Treatment or Punishment, 1984 was
made only on May 14, 1991 as per the Cabi-
net decision of 15 April, 1991 (2048.1.2). The
basic visible difference between the ratifica-
tion of CEDAW and 1ccPr was that while in the
case of the former the Government was all
too willing, in case of the latter, a few human
rights organizations had to lobby and pres-
sure the Government to accede to the multi-
lateral treaty.

The members of the interim government
of 1990-91 came to the office with an activ-
ist background. The government came into
being at the end of the 30-year party-less dic-
tatorship and was led by political leaders who
fought for democracy and provided leader-
ship to the popular movement. These leaders
had as their main mantra the idealism of de-
mocracy, rule of law, protection of human
rights and a political system based on multi-
party pluralism.

The role of the then Law and Justice min-
ister in the ratification of CEDAW was praise-
worthy, so was the role of the then Prime Min-
ister, and one woman voice in the cabinet,
Sahana Pradhan.

b. Ratification without infrastructure
When the Convention was being proposed
for ratification, many believed the Govern-
ment was signing the treaty amid excitement
and restlessness caused by the new-found de-
mocracy. Signing the treaty, they thought,
would have no practical impact and its im-
plementation would be weak and ineffective
if it was done without establishing the social
and economic infrastructure and institutions
to end discriminations of all forms. But the
then Law, Justice and Parliamentary Affairs
Minister had a different opinion. Himself a
lawyer and a long time pro-democracy fighter,
Nilambar Acharya conceded that the Gov-
ernment had been confronted with the idea
of ratifying the treaty only after creating the
basic infrastructure. “But what we thought
was that if we waited for the infrastructure
to be set up for the ratification of the treaty
we could be faced with a situation where nei-
ther the infrastructure would be put on place
nor would cepaw be ratified,” Acharya then



said. The best thing to do would be to ratify
the treaty “Because that would at least open
avenues for human rights and women’s rights
organizations and the general people to pres-
sure the government to continuously work in
the direction of creating the infrastructure for
the effective implementation of CEpAW.”

Many in the higher echelons of the bureauc-
racy have since questioned the efficacy of the
interim government’s decision to ratify the
ambitious treaty. “It was a government led
by pro-democracy fighters with strong ideo-
logical bond with human rights and democ-
racy and the leaders signed the treaty merely
out of their emotional attachment and com-
mitments. They ratified the treaties without
thinking about their implementation as a re-
sult of which those international commit-
ments have not been complied with in prac-
tice despite the lapse of considerable time
since the ratification.”

c. Ratification without reservation

His Majesty’s Government ratified CEDAW
without any reservations whereas many Asian
governments, including developed countries,
ratified the Convention with a number of res-
ervations.

d. Communication of the ratification

It was generally believed that at least the
national radio and the State-owned newspa-
pers announced the ratification of cCEpAW in
1991. However, upon researching the govern-
ment newspapers, no announcement of rati-
fication of cepaw could be discovered. On the
other hand, accession to and ratification of
iccpr and other conventions were announced
in the government media.

The Cabinet decision to ratify the Conven-
tion also said that enough propaganda and
publicity should be carried out to familiarize
the Convention to the general public. A noti-
fication about the ratification of cEDAW was pub-
lished in The Gagzette no. 2048.3.4 (June 1991)
with an English text of the Convention.

Awareness about the Convention and Its
Contents

Despite attempts to popularize CEpaw, the

fact of the matter is that many people includ-
ing those in the decision-making and imple-
mentation authorities are unaware of the rati-
fication of the Convention. A classic exam-
ple of the same could be of a responsible of-
ficer at the Ministry of Women and Social
Welfare who said that she came to know of
the Convention only after joining the Minis-
try. Needless to say, the government has failed
to link CEDAW as a policy guideline for all gov-
ernment activities related to women.

Women rights’ NGOs became more aware
of the Convention after a cEpaw workshop
organized by iwraw-Asia Pacific and Manushi
in 1993. That was when some women came
to know the existence of the documents re-
lated to the Convention and its ratification
by the Government. But in all humility, we
must accept that many lawyers and judges
are still unaware of even the existence, let
alone contents, of the Convention.

However, few non-governmental organiza-
tions have been publicizing the cepaw through
articles, workshops, speeches, radio pro-
grams, newspapers, posters, cartoons and
brochures.

Initial Report

a. Initiative to draft

The initiative to draft the initial report on
the implementation of the Convention that
was due since July 1992, started in Decem-
ber 1995. After attending the crc monitor-
ing meeting in Bangkok, the National Plan-
ning Commission and few NGOs were encour-
aged to draft the initial report on crc and the
same initiative resulted in the preparation of
a report on CEDAW for the National Planning
Commission. Mr. Gyanendra Shrestha, a sec-
tion officer at the Planning Commission
played an important role in taking initiatives
in this regard.

There was little pressure from the NGos as
well to take initiative for the preparation of
the report until they came to know of the
mechanism in the convention that requires
the States to submit the initial report and pe-
riodical reports to monitor the status of
women.

The major voice for the submission of the
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initial report was raised by the Gender Watch
Group and Forum for Women, Law and De-
velopment (FwLD) during a meeting with con-
cerned government agencies including the NpcC
and the Ministry of Foreign Affairs when
cepaw Expert Member Ms Arora D’souja
from Philippines was to visit Nepal. This
meeting was organized during April 13-14,
1997 to pressurize the government to sub-
mit the initial report.® Finally the NpcC sub-
mitted the report on 15 May 1997 to the
Ministry of Foreign Affairs.

b. Formation of the Committee

The Nec took the initiative to draft the ini-
tial report and formed a committee consist-
ing of nine members represented by the Plan-
ning Commission, Ministry of Law and Jus-
tice and NGos.* However, during this study it
came to the light that nobody knows which
institution is responsible for the preparation
of the initial and periodical reports in Ne-
pal. Ministry of Women and Social Welfare
was not even consulted during the prepara-
tion of the initial report.

c. NGO participation

Inhured International (a na-
tional NGO) took the initiative
to provide input on the draft

Not many
comments made
by the Nncos have

been incorporated
by the Government
into the report
especially the
ones regarding
intervention in cases
involving violence
against women about
which the Convention
does not have a
specific Article.
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government report of the Con-
vention on Elimination of All
Forms of Discrimination
Against Women for which two
national workshops were held
during July-August 1995
aimed at allowing intensive dis-
cussions on the subject and to
facilitate widest possible rep-
resentation of NGOs in the proc-
ess. Inhured asked for the draft
report prepared by the govern-
ment on the subject to provide
its inputs on it, which the Plan-
ning Commission made avail-
able to it.

d. Incorporation of the NGO
contributions

Not many comments made
by the NGos have been incor-

porated by the Government into the report
especially the ones regarding intervention in
cases involving violence against women about
which the Convention does not have a spe-
cific Article. The report fails to highlight vio-
lence against women even though general rec-
ommendation No. 19 has been made to bring
the problem of violence against women within
the jurisdiction of the cepaw. The report
mostly highlights the existing and past initia-
tives taken by the Government and NGos and
fails to include the real scenario of women
even after it has been made obligatory on the
State to eliminate all forms of discrimination
against women with an approach of substan-
tive equality. The initial report has also not
been able to incorporate the policies and pro-
grams and the Plan of Action to implement
CEDAW in the national context. Inhured Inter-
national too had the impression that when
the initial report on crc was prepared and
submitted; NGOs’ comments were taken seri-
ously in each Article, whereas in reality NGOs’
report was not at all incorporated in the ini-
tial report.

e. Submission

The Initial Report was delayed for a fur-
ther one and half years after it was submitted
by the Npc to the Ministry of Foreign affairs.
A reference to one sentence of the country
report that Nepal placed during the Com-
memoration of Beijing, Sept. 9-10, 1998, pre-
pared by the Ministry of Women and Social
Welfare, may be worthwhile. The report said,
“Nepal has submitted it’s initial report to
Geneva”. This is how the report was lost. It
was identified when we requested the Divi-
sion of Women’s Advancement Committee to
start reviewing the report and give priority
to our country for the presentation as this is
an initial report, which was due for six years.
Division confirmed that they never received
the report from Nepal. Later, as the rFwLD fol-
lowed up the issue it discovered that it actu-
ally had never been sent to New York. Fi-
nally the Secretary of Foreign Ministry office
said it would be submitting it to New York
in October 1998. Finally, the report was been
received by the United Nation Division for
the Advancement of Women and Right after



which Nepal was given the opportunity to
present their initial report in June 1999.

Articles of the Convention

The broad structure of the Convention is
as follows:

Articles 1-4 outline the general premises
of eliminating discrimination and the nature
of the general obligations undertaken by state
parties, including the definition of discrimi-
nation (Article 1), policy/legal measures to
be undertaken to eliminate discrimination
(Article 2), guarantee of basic human rights
and fundamental freedoms for women on an
equal basis with men, and specifying the tem-
porary special measures being considered dis-
criminatory. (Article 4)

Articles 5-16 specify the different areas
under which governments are obliged to
eliminate discrimination through the meas-
ures described in Articles 1-4. These include:
sex roles and stereotyping (Art. 5), prostitu-
tion (Art. 6), political and public life (Art.
7), participation at the international level
(Art. 8), nationality (Art. 9), education (Art.
10), employment (Art. 11), health care and
family planning (Art. 12), economic and so-
cial benefits (Art. 13), rural women (Art. 14),
equality before the law (Art. 15), marriage
and family law (Art. 16).

Articles 17-22 detail the establishment and
functions of ckpaw and Articles 23-24 detail
the administration of the convention.

State Obligation Under cEpaw and its
Implementation

A. Eliminate Discrimination and
Ensure Equality

States Parties condemn discrimination
against women in all its forms, agree to pur-
sue by all appropriate means and without
delay a policy of eliminating discrimination
against women and, to this end, undertake
(Article 2):

(a)To embody the principle of the equality
of men and women in their national consti-
tutions or other appropriate legislation if not
yet incorporated therein and to ensure,
through law and other appropriate means,

the practical realization of this principle;

(b)To adopt appropriate legislative and
other measures, including sanctions where
appropriate, prohibiting all discrimination
against women

(c)To establish legal protection of the rights
of women on an equal basis with men and to
ensure through competent national tribunals
and other public institutions the effective pro-
tection of women against any act of discrimi-
nation;

(d)To refrain from engaging in any act or
practice of discrimination against women and
to ensure that public authorities and institu-
tions shall act in conformity with this obli-
gation;

(e)To take all appropriate measures to
eliminate discrimination against women by
any person, organization or enterprise;

(f)To take all appropriate measures, includ-
ing legislation, to modify or abolish existing
laws, regulations, customs and practices
which constitute discrimination against

women;

(g)To repeal all national penal provisions
which constitute discrimination against

women.

(1) cepaw (Gender Equality)
Under the Constitution of
the Kingdom of Nepal

The Constitution of the
Kingdom of Nepal, 1990, en-
shrines as its underlying prin-
ciples the basic human rights
to every citizen and a guaran-
tee of a system of justice in line
with the concept of Rule of
Law. The Constitution under
the fundamental rights chapter
recognizes various interna-
tional and regional instruments
including cepaw. The funda-
mental rights guaranteed in the
Constitution include among
others, right to equality, right
against exploitation, right to
privacy etc. Protection and pro-
motion of the human rights is
a basic feature of the Consti-
tution.’

The Constitution
of the Kingdom
of Nepal, 1990,
enshrines as
its underlying
principles the
basic human rights
to every citizen
and a guarantee
of a system of
justice in line
with the
concept of
Rule of Law.
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The Constitution also provides for an ef-
fective remedy and procedure of enforcement
of rights in cases of infringements by the ex-
ecutive. The enforcement of rights can be re-
alized through an order of the independent
judiciary empowered with the extraordinary
jurisdiction to protect such rights by issuing
the writs of habeas corpus, mandamus, cer-
tiorari, prohibition and quo warranto. The
Constitution also declares itself as the fun-
damental law of the land, providing that any
law inconsistent with the provisions of the
Constitution shall be void.

The extraordinary jurisdiction of the Su-
preme Court in the Constitution opens av-
enues for widening the concept of locus standi
in cases of public interest, introducing a
broader concept of judicial constitutional re-
form in Nepal.

Besides these rights, the Directive Princi-
ples of State Policy set guidelines for the State
to “pursue a policy of making the female
population participate, to a greater extent,
in the task of national development by mak-
ing special provisions for their education,
health, employment” and by providing legal
aid.® It may be relevant in this

context to mention that the
Supreme Court has also said in

State Policy set
guidelines for the
State to “pursue a

policy of making the
female population

participate, to a
greater extent, in

the task of national
development by
making special
provisions for their
education, health,
employment” and
by providing
legal aid.
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one of its judgments that even
though the directive principles
and policies of the State can-
not be enforced by the Court,
the Court may take it into con-
sideration the directive princi-
ples and issue certain directives
against the decisions of the
government if the government
decides against the directive
principles and policies of the
constitution. ’

(ii) Responses in the Policy
Formulations

Even though the policy for
women development was ini-
tiated from the sixth plan of the
HMG, the goal for gender equal-
ity has been outlined in detail
in the Ninth Plan only. In the
Eighth Plan which was intro-

duced after the restoration of multi party
democracy in Nepal, few provisions were
made for the upliftment of the women in line
with Nepal’s commitments to international
conventions.

Women and Gender Equality Policy for
Ninth Five Year Plan (1998-2002)3

The Government seems to have realized
that unless the women are brought into the
mainstream of development by integrating
gender and development into the sector-wise
policies and programs of the country, equal
rights of women will not be realized. Con-
sidering these issues, His Majesty’s Govern-
ment of Nepal finalized the policy regarding
women empowerment and gender equality
for the ninth five-year plan (1998-2002).

The main goal of the plan is to achieve
equality through empowerment of women in
social, economic, political and legal fields and
mainstreaming them into national develop-
ment.

Mainstreaming:

1. Determination of clear-cut objectives and
programs in the national and sectoral poli-
cies to mainstream women in the process of
national development.

2. Review and revise the national account-
ing system to compute valuation of unpaid
work of women in the calculation of national
income.

3. Strengthen and extend the existing insti-
tutional capabilities for the effective imple-
mentation of women development programs.
A strong co-ordination mechanism will be
established with concerned line ministries and
local level institutions.

A gender desegregation indicator will be
developed for the monitoring and evaluation
of women development related activities.

Gender Equality:

1. Review and revise all laws discriminat-
ing against women’s rights so that laws and
regulations are in favor of women.

2. Introduce regulations that do not dis-
criminate against women in any way and that
they affirm full participation and equality of
women.



3. Undertake measures to remove institu-
tional obstacles that hinder women’s partici-
pation.

4. In national development, reduce gender
disparity, improve and reform legal and ad-
ministrative policy, if necessary.

5. To prevent violence against women, gov-
ernment, non-government organizations as
well as local level institutions will implement
women development related activities for the
protection of women’s rights in an integrated
approach.

6. An institutional set up will be established
for organizing gender sensitization training
for the policy makers and for implementers.

Empowerment:

1. In the process of planning and implemen-
tation of national development, the partici-
pation of women will be ensured from the
grass root to central level according to the
provisions in the present Constitution with
the help of special legal provisions.

2. The valuable contribution of women in
the agriculture sector, a long-term perspective
plan of agriculture, agricultural training mar-
keting and agricultural income generating
activities will ensure maximum participation
of grass root level women.

3. Access will be extended to ensure healthy
life expectancy of women and increased level
of quality of health care services and neces-
sary services in a life cycle approach. Preven-
tive as well as curative health care services,
reproductive health and senior women health
care services will be strengthened.

4. Emphasis will be given to raise the edu-
cational status of women through their ac-
cess to formal and non-formal education. It
will be improved by providing scholarships,
provisions of female teacher and special meas-
ures in technical education too.

5. The participation of women in institu-
tional development, the opportunities of em-
ployment in the various industry, tourism,
forestry, communication, water resources,
education, health, women entrepreneurship
and management training, income generating
activities, resources and institutional credit
access will be intensified.

6. An appropriate agricultural technology

aimed at reducing workload and to improve
productivity of women will be extended by
increasing the access of women to the tech-
nology.

Thus, a strong commitment seems to have
been made in the Ninth Plan to review exist-
ing legislation on women and to enact ap-
propriate laws in accordance with the inter-
national instruments. This policy is also based
on National Plan of Action prepared, in 1997
in line with the Beijing Summit Declaration
of 1995, by the Ministry of Women and So-
cial Welfare. However, the achievement of
gender equality as specified in the Ninth Plan

of HMG is yet to be observed.

The commitments made by the government
in Beijing’ for the upliftment of women also

clearly states that

The constitutional rights of equality are
being widely exercised. Nonetheless, cer-
tain specific laws that infringe upon the
constitutional provisions shall be identi-
fied and presented to the legislature for
necessary amendments within the next
two years. The Government will also pre-

pare and present a Bill within
one year to the legislature
providing equal rights to
women in relation to ances-
tral property. Additionally,
legal provisions in relation to
violence against women, in-
cluding those related to traf-
ficking, shall be reviewed
and the enforcing agencies
shall be strengthened. Legal
as well as rehabilitation as-
sistance to victims of vio-
lence shall be supported on
a broader scale.

However, these commit-
ments made by the government
are yet to be translated into re-
ality.

(ii1) Use of cepaw in the
Courts:

The basic principle of mod-
ern jurisprudence says that

“The constitutional
rights of equality
are being
widely exercised.
Nonetheless, certain
specific laws that
infringe upon the
Constitutional
provisions shall
be identified and
presented to the
legislature for
necessary amendments
within the next
two years.”
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only an efficient and independent judiciary
can protect and enforce the fundamental
rights of the citizens. Lawyers, activists and
NGos have filed several petitions with the Su-
preme Court against a number of discrimi-
natory legal provisions prevailing in our laws.
Challenges have been based on cepaw and
Article 11 of the Constitution, and there have
been cases in which the court issued direc-
tives to the government to prepare Bills with
necessary changes in the existing laws. This
has been considered a positive step taken by
the judiciary in the Initial Report of the gov-
ernment submitted to the United Nations.
After a few cases we realized that if we just
challenge the laws based on provisions in
CEDAW, we might have problems when taking
the matters to the UN level. Hence, we also
quoted the Covenant on Civil and Political
Rights, which also has an optional Protocol.
Since Nepal has ratified them all, we felt it
would be a more effective instrument to use
in the international level.

The Supreme Court has interpreted wom-
en’s rights issues in the cases mentioned be-
low:

A daughter is denied equal

inheritance rights under exist-

Discrimination
against women
means any
distinction, exclusion
or restriction made
on the basis of sex
which has effect or
purpose of impairing
or nullifying the
recognition,
enjoyment or exercise
by women of
human rights and
fundamental
freedoms.
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ing laws of Nepal. This provi-
sion was challenged in the Su-
preme Court in Meera Dhun-
gana vs. Ministry of Law and
Justice.’® The Court declared
that the existing provision to
inherit paternal property is
conditional upon the daughter
remaining unmarried until the
age of 35 and a directive was
issued to the government to
introduce in the legislature a
Bill within a year reviewing
laws related to property rights.
At the same time, the Court
also asked the Government to
take into consideration the pa-
triarchal nature of the society,
social structure, and fear of
positive discrimination against
men.

In this case, when we men-
tioned Articles 15 and 16 of

CEDAW in our argument, the Government at-
torneys replied: “Art. 16 of the Convention
provides same rights for the spouse in respect
of ownership, enjoyment and disposition of
the property and Art 15 guarantees equality
with men only in the context of administer-
ing property. Hence the existing law is not
inconsistent with CEpAw.” Another argument
made in this case was that Nepalese women
have two statuses in the society. One is be-
fore marriage and the other after marriage.
Before marriage women can inherit parental
property once she attains the age of 35 years
and after marriage she can get a share of her
husband’s property. Hence, it cannot be said
to be a discriminatory provision, the govern-
ment lawyers argued.

Article 1 of cepaw clearly specifies that dis-
crimination against women means any dis-
tinction, exclusion or restriction made on the
basis of sex which has effect or purpose of
impairing or nullifying the recognition, en-
joyment or exercise by women, irrespective
of their marital status on the basis of equal-
ity of men and women, of human rights and
fundamental freedoms in the political, eco-
nomic, social, cultural, civil or any other field.
Whereas in this case, the discrimination was
the acceptance that women have two statuses
and providing, all along, for laws based on
the basis of marital status. And while inter-
preting the cepaw article 2, 3,4 and 5 should
also to be looked into.

In Chanda Bajracharya for Misha Khala v.
Parliament Secretariat et al'' and Sapana
Pradban for FwLD v. Ministry of Law and Jus-
tice'? discriminatory legal provisions of the
penal law, adoption law, succession (legacy),
discrimination on punishment, divorce and
remarriage were challenged.

Arguments were made by the applicants
that the above mentioned laws were gender-
based and discriminatory laws and therefore
against Cepaw, Civil and Political Right Cov-
enant and Sec. 9(1) of Treaty Act as well as
the provisions of the Constitution of the King-
dom of Nepal.

In the above cases, the Court said that it
could not be denied that there is a great in-
fluence of Hindu Jurisprudence in our legal
system, evident from the fact that Article 4



of the Constitution declares Nepal as a Hindu
Kingdom and that we are devotees of Hindu
religion. Above all, our religious codes play
vital role in determining such matters that are
mainly influenced by family and social
behavior, culture, tradition, activity and con-
duct.

The Court further said that while taking
any steps towards changing the traditions, it
is very important to consider the impact of
the changes in our society and whether our
society can adapt to such changes. The Court
reasoned that if anything not in conformity
with the culture and tradition took place, it
would ultimately disturb the entire society.

Similarly, in the second case (Sapana
Pradhan Malla for pro public v. HM.G)"
Section 26 (1) of the Land Act, 1963 was chal-
lenged. The provision denies rightS to the
daughter and daughter-in-law to be chosen
as a tenant by the landlord .The Special Bench
of the Supreme Court interpreted the forego-
ing provision as not discriminatory on fol-
lowing grounds:

1. The tenancy right does not devolve to
other family after the death of a tenant. Since
a daughter goes to her husband’s house after
her marriage, the policy does not discrimi-
nate against her.

2. The devolution of the tenancy right to a
daughter may have adverse impact on the in-
terest of the landowner.

The justification behind not allowing the
devolution of the tenancy right to a daugh-
ter-in-law was that a daughter-in-law gets the
right in property from her husband. The
Court further directed the government to
present an appropriate Bill in the Parliament
by taking into consideration the anomalies
thereof. In this case also the court justified
that the daughter is not a family member, as
after marriage she becomes the family mem-
ber of her husband.

Benjamin Peter v Department of the Im-
migration'*: The issue in the case was that a
foreign woman married to a Nepalese man
could either acquire citizenship of Nepal or
extend the period of visa until the nuptial re-
lationship continued and for three months
after such relationship discontinued. How-
ever, similar right was not given to the hus-

bands of Nepali women. When this provision
was challenged, the court said that the provi-
sion is not only contrary to Art. 11 of the
Constitution but also contrary to various in-
ternational covenants on human rights that
have been ratified by Nepal. However, the
court argued Article 11 of the Constitution is
a general provision and the provision in Part
2 of the Constitution, relating to citizenship,
is a specific one. Therefore, the claim that the
special provision does not comply with the
general provision is not a matter that can be
agreed upon. These are matters of universal
principles. The court did not take into con-
sideration Art 9 of CEDAW that ensures women
with the same right as men to acquire, change,
or retain their nationality. This provision was
once again challenged in Meera Gurung v.
Department of Immigration®™ in which the
Supreme Court passed a positive judgment
declaring the visa laws ultra vires. Subse-
quently, a new immigration rule has been en-
acted providing for equal provisions to for-
eign spouses of Nepali women in terms of
acquiring visa.

In each case, the questions of state obliga-
tion under the various interna-

tional instruments, Treaty Act
and the Comnstitution were

raised. However, in none of
these cases did the court try to
develop the jurisprudence of
state obligation under interna-
tional instruments in the do-
mestic context. And during the
arguments, the judges always
insisted on what Nepali laws
say, apparently not very keen
to recognize the validity of the
treaty under the national juris-
diction. It also came during this
research that the court always
asks lawyers and petitioners to
make arguments on the basis
of the domestic legislation
rather than the international
conventions of which Nepal is
a party.'®

Despite the negative interpre-
tation about the status of
women in the society, the chal-

The judges are not
keen to recognize
the validity of the
treaty under the
national jurisdiction.
The court always
asks lawyers to
make arguments
on the basis of the
domestic legislation
rather than the
international
conventions of
which Nepal
is a party.
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lenges against the existing laws had a posi-
tive impact as a result of which women are
relatively more empowered. Because of the
court decisions in the inheritance right case,
the entire society was forced into rethinking
the patriarchal structure, male supremacy,
and the status of individual freedom of
women. Women have begun to be vigilant
about the issues and link them with the
broader issue of equality.!”

As a result of judicial interventions, the gov-
ernment had to submit a Bill in the parlia-
ment acknowledging in its preamble itself that
its objective was to amend the existing dis-
criminatory laws and maintain balance in the
society since Nepal was a signatory to the
Convention on Elimination of All forms of
Discrimination Against Women and because
the Constitution provided for right to equal-
ity.

However, the question has been raised on
whether a directive order for the submission
of a Bill alone is sufficient to guarantee equal
rights of women? If the Parliament does not
pass the Bill what will be the consequence of
the court order? Will the human rights of
women be protected through judicial inter-
vention in such an eventuality? How do we
see the interpretation of the court that is more
concerned about protecting patriarchal val-
ues than women’s basic human right to equal-
ity and to live with dignity? Is the judiciary
just shifting its burden to other government
organs by not declaring the challenged pro-
visions ultra vires and by issuing mere direc-
tive orders? Does the judiciary have any role
in interpreting or implementing international
conventions through the national courts?*®

(iv) Executive Response

Some steps taken by the Government to
fulfill its State obligation under the interna-
tional instruments includes formation of the
Ministry of Women and Social Welfare, in-
stitutional setup of Child and Women Devel-
opment Council and establishment of Women
Ministry. A strong National Plan of Action
has been prepared by the Ministry of Women
for the development of women based on
Beijing Declaration.' Under this Plan of Ac-
tion few programs are already being imple-
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mented which includes drafting the Family
Court Bill, drafting the Domestic Violence
Bill, a concept paper to establish the women
commission and the eleventh amendment of
the Muluki Ain, 2020 (Country Code, 1963).
The eleventh amendment of its Muluki Ain
2020 was tabled in the Parliament. This
amendment in the Muluki Ain aimed at pro-
viding property rights to women in the back-
ground of ratification of cEpaw and the Su-
preme Court’s decision in many cases as speci-
fied in its preamble. Unfortunately, Parlia-
ment was dissolved in January 15, 1999 and
the Bill has lapsed. It is also realised that the
Bill drafted by Ministry of Women and So-
cial Welfare has not been taken seriously by
the government.

Amendment on immigration rules guaran-
teeing equal rights for obtaining visas for a
spouse is also a positive act of the executive.

The Women and Children cell within the
police which acts to investigate cases on abuse
of women and children has been established
in six district police offices.

Gender-sensitization training sessions for
government officials are conducted by differ-
ent ministries. (A detailed list of activities car-
ried out by the wip focal point of different
ministries including Ministry of Women and
Social Welfare are mentioned in the Institu-
tional Mechanism section.)

The Human Rights Commission Act 2053
(1996), enacted by the Parliament, grants the
Commission the authority to monitor and
implement human rights conferred by differ-
ent international conventions including right
to equality. But to date, the Prime Minister
has repeatedly promised that the Human
Rights Commission will be formed immedi-
ately while the commission has not been
formed, effectively turning the law defunct.

(v) Legislative Response
Special Laws

The Constitution requires the State to make
special provisions for women and children.
It has also incorporated provisions for the
reservation of minimum of five-percent can-
didacy for the Lower House and three seats
in the upper House. Largely because of the
provision, there are seven women members



in the Lower House out of 203 members, and
six women in the Upper House which has a
total of 60 members (Actually there are 205
seats in the lower house but due to the death
of the two members of parliament we have
only 203 members). It is also encouraging to
note that for the first time in the political his-
tory, we have women occupying the positions
of Deputy Prime Minister and Deputy Speaker
of the House of Representatives. Similarly, to
ensure better participation of women in the
Local Government, 20 per cent of seat has
been reserved for women in the Local Devel-
opment Laws. Because of the provision, we
have 39,000 women presently elected in the
local bodies, that is Village Development
Committees, District Development Commit-
tees and Municipalities. cenaw and Constitu-
tional Jurisprudence recognize that different
policies may be formulated and applied even
in respect to men and women in order to re-
alize substantive rather than formal gender
equality.

Similarly, an amendment to the Civil Serv-
ice Act 1998 (first amendment) was made
which forbid a woman to enter the Govern-
ment service unless she attained the age of 40
years whereas a man could enter the service
only until he is 35 years of age.?* Amendments
in labor laws (dealt with in employment chap-
ter), amendments on Land Acts to provide
tenancy right to the daughter and daughter-
in-law are some of the positive steps taken by
the parliament.?!

However, these are limited measures to ad-
vance the condition of women and more ac-
tivities have to be conducted to incorporate
CEDAW into domestic legislation in a similar
way that the government incorporated the
Convention on the Rights of the Child in the
domestic legislation enacting Children Act
1992.

Parliamentary response on the different
Bills registered in the parliament

It was only in the Fifth Session of Parlia-
ment in 1993 that Government headed by the
Nepali Congress tabled Country Code
Amendment Bill 2050 Bs (1993), proposing
to incorporate certain provisions in Section
118 of the chapter on Adalati Bandobasta

(Court Procedures) to discourage crimes
against women. The Bill proposed that an
accused of rape and human trafficking should
not be granted bail if prima facie evidence
show his involvement in such crime (s).2> Al-
though the Bill was passed by the Parliament,
the provisions relating to women were not
passed.

Similarly, during the same session, UML par-
liamentarian Mrs. Sahana Pradhan proposed
changes to the rape laws and tabled a Private
Bill. The Bill proposed to incorporate some
new concepts. However, because Nc parlia-
mentarians objected to the Bill, it was not even
allowed to be presented for discussion.

In the sixth session of Parliament (March
1994), the Country Code (Eleventh Amend-
ment) Bill 2050 was tabled. This Bill proposed
the following changes in various chapters of
the Code to enhance the status of women and
control crime against them:

incorporation of a provision disallowing
payment of compensation in lieu of impris-
onment for the offence of bigamy.

incorporation of mental torture as one of
the causes of divorce, legalization of condi-
tional abortion, allowing the widow to de-
cide to live separate, increment of punishment
for rape.

This Bill was under consideration of For-
eign and Human Rights Committee of the
House of Representatives when the House of
Representative was dissolved on 27 Asadh
2051 (1994). The dissolution caused the end
of the Bill.?

Another Private Bill titled “Elimination of
Discrimination Against Women Bill 2053”
was submitted by Navraj Subedi, mp, in the
10th session of Parliament. Similarly, to le-
galize and regularize abortion, “Pregnancy
Protection Bill 2053” was also introduced by
Sunil Kumar Bhandari, Chairman of Family
Planning Association and member of parlia-
ment. These Bills were not accepted for dis-
cussion in the Parliament. However, the Preg-
nancy Protection Bill has been again regis-
tered and under the consideration of Upper
House.

The Bill-Country Code (11th amendment)
Bill 2054 which was registered in the Parlia-
ment on 1997-7-31 incorporated various
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rights related to women including inherit-
ance rights of daughter, rights of divorcee
women, rights of widow etc. while it pro-
poses amendments in many prevailing laws
with discriminatory clauses such as discrimi-
nation on punishment for bestiality, and pro-
visions on marriage and divorce. It also pro-
poses legalization of conditional abortion
and provides for punishment against child
pedophilia since due to the lack of lawS,
many cases under child pedophilia have been
initiated under the Public Offences Act only.

However, this Bill too had not been re-
ceived well by many women activists, espe-
cially because of proposed amendments in
the inheritance provisions. The Bill accepted
women as the heir of the family allowing her
the right to partition right after her birth.
However, she has to return such inherited
property after she gets married. The provi-
sion was against Article 1 of cepaw which
says “discrimination against women” means
exclusion or restriction made on the basis of
sex which has the effect or purpose of im-
pairing or nullifying the recognition, enjoy-
ment or exercise by women, irrespective of

Year No. of Registered Cases | No. of Traffickers Involved
Male Female

1990/91 104 - N

1991/92 137 - -

1992/93 117 261 62
1993/94 126 256 66
1994/95 102 165 69
1995/96 149 - .

Source: Police Headquarters, Naxal, Kathmandu, Nepal, 1996.
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their marital status, on a basis of equality of
men and women, of human rights and fun-
damental freedoms in the political, economic,
social, cultural, civil and other field.

The Parliament did not discuss the Bill and
finally as Parliament was dissolved on 15
January 1999, the legal status of the bill has
lapsed. It has, hence, failed to fulfill its obli-
gations under the international instruments.
It is an obligation under the treaty to bring
the laws, policies and practices of the coun-
try in line with the standards of the ratified
treaty.

B. Suppression of trafficking in women
and exploitation of prostitution

The State has an obligation to take all ap-
propriate measures, including legislation, to
suppress all forms of traffic in women and
exploitation of prostitution of women.

Article 20 of the Constitution prohibits
trafficking in human beings, slavery, serfdom
or forced labor in any form. The Human Traf-
ficking (Control) Act (1986) prohibits the act
of selling human beings and taking a person
out of Nepal to sell him or her. Under this
law, the burden of proof falls on the defend-
ant. The Act prescribes strict penalties for
those involved in any aspect of human traf-
ficking for prostitution. The statute prohib-
its sale and purchase of humans for any pur-
pose. Acts like taking persons to foreign coun-
tries for the purpose of trafficking; enticing
or alluring women into prostitution, or co-
ercing them by undue influence, fraud, threat,
or any other means; and pandering are all
criminal offences punishable with five to
twenty years of imprisonment.?* Enforcement
of the Act has been very weak, as only about
345 cases have been registered from 1992/
93 to 1994/95.% Apart from prosecutions
filed under this act, the government has no
other program for checking the problem. The
number of cases registered against girl traf-
fickers is shown in the Table 2.

In order to effectively check and suppress
trafficking in women and girls, Nepal became
a State party to the Convention for the Sup-
pression of Traffic in Persons and of the Ex-
ploitation of the Prostitution of Others
(1949), through a decision of the House of



Representatives in 25 December, 1995.

NGOs are trying to create awareness about
the problem of girl trafficking through publi-
cations, seminars and action programs. NGOs
working to create awareness about AIDS are
active in this field especially after several pros-
titutes returning from the brothels in India
were found to be carrying the Hiv virus.

The media has also devoted a lot of time
and space to highlight the problem. Feature
films and telefilms have proved effective in
relaying the message, though they reach only
a limited segment of the population. Together
with the NGos, the police are stepping up their
role in combating this crime. There is a spe-
cial section within the police department to
look after the trafficking issue. In September
1994, groups, consisting of campus students,
social workers, girls who have returned from
brothels in India, and the police, went to
Sindhupalchowk district, northeast of
Kathmandu in central Nepal, to create aware-
ness among the inhabitants through pam-
phlets, talk programs and rallies with sup-
port from UNICEF. Many communities from
this area have traditionally sent their daugh-
ters to work in India as prostitutes. The
groups visited different areas of Nepal for
three months as part of the awareness crea-
tion drive. UNICEF, in co-ordination with lo-
cal NGos, is preparing for a national-level cam-
paign to promote awareness of the traffick-
ing of girls from Nepal to India. Activities
will include advocacy at the ministerial level
to strengthen the laws regarding human traf-
ficking, and working with the police for com-
mitment to more effective enforcement of
laws. The program intends to generate mi-
cro-level interventions in the districts most
affected by girl child trafficking. Since pov-
erty is one of the major causes that have forced
girls into prostitution, a major focus will be
on income-generating skills. Literacy will be
another focus. In a study of some 400-500
Nepalese prostitutes in Bombay, the Wom-
en’s Rehabilitation Center (WOREC), an NGO,
found that most were illiterate. Nepalese jour-
nalists too have been provided information
on child trafficking. Recently, a group of jour-
nalists were taken on a tour of the brothels
of Bombay to acquaint them with the situa-

tion. There are many organizations such as
ABC Nepal, worec, Maiti Nepal, ILRR, CWIN,
INSEC etc. that have been working actively on
the issue.?® The Ministry of Women and So-
cial Welfare has also prepared a national
policy to combat trafficking of women and
girl children which aims at the following:*’

Public awareness programs against girl traf-
ficking and the flesh trade will be carried out
on a large scale in various districts and vil-
lages, by establishing bilateral and multilat-
eral co-operation with other countries, HMG
will make efforts to control girl trafficking,
necessary programs will be organized to pro-
vide compensation to children suffering from
sexual exploitation and necessary steps will
be adopted to solve problems on girl traffick-
ing, AIDs and other sexual diseases, which are
interrelated with each other.

It further says, the Government will pro-
mote employment opportunities for women
according to their needs. Hence, skill-oriented
training programs will be carried out and a
co-ordination committee at the district level
will function as the communication center to
collect, co-ordinate and spread news regard-
ing controls on girls trafficking and prostitu-
tion.

As per the mandate of HMG, the Ministry
of Women and Social Welfare (Mwsw) is the
“focal point” for dealing with the issues of
women and children.

The Mwsw entered into an agreement with
1LO-IPEC in November 1997, for a period of
two years, with an objective of combating
trafficking and sexual exploitation of chil-
dren, preparing of a National Plan of Action,
creating national and district level task forces,
setting up of a rescue/re-integration fund, re-
viewing the law and its enforcement, co-or-
dination and networking with Gos, NGOs, do-
nors and regional bodies/governments, rec-
ommending action programs through the
National Task Force and working with Gos
and NGos on: Advocacy and awareness crea-
tion; Prevention, protection, rescue and re-
integration. However, there is a need to evalu-
ate the achievement of this project.

A National Task Force has been constituted
under the chairmanship of Secretary of Min-
istry of Women and Social Welfare to pro-
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vide guidance to the program on combating
trafficking and sexual exploitation of chil-
dren.

Due to poverty in the hills, traffickers have
found it easy to lure thousands of girls to
India every year with tales of jobs and op-
portunities to act in films. An estimated
100,000-150,000 Nepalese girls and women
are working in India as prostitutes. The girls
are usually recruited from Sindhupalchowk,
Nuwakot, Makwanpur, Kavre and Dhading
districts in central Nepal, all very close to
the capital city.”®

As soon as they reach the age of puberty,
the girls are often sent to India even by their
own parents or with their collusion. The
wealth these girls bring back has only en-
couraged many parents to send their daugh-
ters to India. Poverty, lack of awareness and
an old tradition have also fueled this trade.
An unregulated, open border with India has
been one of the major problems in checking
girl child trafficking. Besides all these steps
taken by the government and NGos, prob-
lem of trafficking has not been controlled
since it is an organized crime and a trans-

Comparison Between the Election of House of
Representatives of 2048 and 20513!

Election 2048 (Candidates) Election 2051 (Cand.) Diff.
Party |Female| Male| Total| Fe% | Female| Male | Total| Fe% | ( %)
NC 11 193 204 | 5.39 11 194 205 |5.37 | -0.03
UML 9 168 |177 | 5.08 11 185 |196 [5.61 | 0.53
RPP 17 301 |318 |5.35 13 190 |[203 |6.40 | 1.06
NSP 5 70 75 | 6.67 9 77 86 [10.47| 3.80
OTHERS| 40 531 5§71 |[16.21] 42 |708 |[752 [13.73] -2.48
Total | 82 1263 (1345 | 6.10 86 (1354 (1442 |6.03 | -0.07
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border problem. Hence, sAARC is trying to de-
velop a regional convention to deal with this
problem giving bilateral obligation to the state
parties. Similarly Escap is also trying to develop
a regional strategy to combat trafficking in
women for which a two days workshop on
3rd and 4th November 1998 was held in Bang-
kok. The workshop adopted a draft plan of
action in line with the Beijing platform for
action and to establish and strengthen multi-
sectoral national mechanisms such as national
committees consisting of Gos, NGos and other
relevant entities of civil society. The workshop
also agreed to focus on preventive measures
through literacy, media etc.

However, questions can be raised on whether
the State has taken any regional measures to
suppress trafficking in women and girls? Have
any agreements been reached between send-
ing and receiving countries to co-ordinate le-
gal and administrative measures in the region,
particularly within saarc? What are the con-
straints, if any? Have any specific programs
been undertaken to provide women with al-
ternative employment options instead of be-
ing drawn or pressured into trafficking or pros-
titution?

C. Nationality

Art. 9 of CEDAW guarantees equal rights to
women to an independent nationality, regard-
less of the busband’s nationality and equal
rights regarding the nationality of their chil-
dren.

A woman does not fall under the descent of
the family in Nepal. Therefore, she alone has
no right to give any identity to her children as
a mother of the child. Citizenship can be ac-
quired either through the father or through
the husband only. She does not even have the
right to register the birth of her child. This
legal provision manifests the discriminatory
status of a woman within the family and soci-
ety in Nepal. A woman of foreign nationality
who is married to a Nepali citizen and who
has initiated proceedings for renunciation of
her foreign citizenship may acquire Nepal’s
citizenship. However, a foreign man who has
married a Nepali woman is not entitled to ac-
quire Nepali citizenship by virtue of such mar-
riage. She even has no right to give the citizen-



ship to her children. Hence, the State obliga-
tion to grant women rights equal to that of
men with respect to the nationality of her chil-
dren are denied by the law. Law has forfeited
any claims to be regarded Nepali women as a
citizen of the country. A child found within
Nepal, the whereabouts of whose parents are
not known, is deemed to be a citizen of Ne-
pal until the father of the child is traced. Thus,
the mother is not given the same right as a
father in regard to the citizenship of children.
Many children who are born of a Nepali
mother and a non-Nepali father in Nepal are
facing complications arising out of this prob-
lem.

The children and spouse of married women
are not entitled to citizenship as a right. The
tacit assumption of this policy of exclusion is
that a woman who marries a man who is a
foreigner and their children will leave in his
country of origin and become citizens of that
country. The assumption is incorrect as evi-
denced by the many women who have decided
to retain their lives with the country of their
birth. They wish to live and work in their own
country and allege that the inability to ob-
tain citizenship for their children, and their
husbands undermines their capacity to main-
tain a stable family unit. (See Use of CEDAW in
the Court for detailed information)” The new
constitution of 1999 has in fact limited the
women’s right curtailing the right confers by
the Constitution of 2019 which said people
born in Nepal or one of the parent residing
in Nepal is entitled to acquire the citizenship
of Nepal.

Nepalese women are very often asked for
the permission of guardians when they apply
for passport. Thus, questions can be raised
on whether the State is granting women equal
right as that of men in acquiring their nation-
ality or in respect to the nationality of their
children? or have they been compiling the
State Obligation committed under the crc?
Indeed the committee of CEDAW has a general
recommendations calling upon all the State
Parties to bring these Nationality Laws with
Article 9 of the convention. [cEpAW General
Recommendation No. 21 (13" Session, 1994)]
The nationality issue should be resolved with
a rational policy, since citizenship is the very

basis of rights and at the very heart of policy
formulation and implementation on the fam-
ily.3°

D. Political and Public Life

State shall take all appropriate measures
to eliminate discrimination against women in
the political and public life in the country.

The Constitution has certain specific pro-
visions for the protection and advancement
of the interest of women in politics:

(i)Under Articles 113 and 114, any politi-
cal party or organization desiring to secure
recognition from the Election Commission for
the purpose of election is required to put up
women candidates constituting at least five
percent of the total number of candidates con-
testing any general election to the House of
Representatives.

(i1)Under Article 46(1)(B), at least three
seats are reserved for women in the National
Assembly, the upper chamber of Parliament.
These members are elected by the House of
Representatives on the basis of the system of
proportional representation by means of the
single transferable vote. In the general elec-

Percentage of Women in Parliament

Total |Total No. | % of Total No. | % of
Seats |of Women |of Women | of Men |of Men
House of
Representatives 205 7 3.41% 198 96.59%
National Assembly 60 5 8.33% 55 91.67%

Presently we have six women in the Upper House, 15th Dec., 1998.
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tion held in November 1994, there were 86
women candidates form various political par-
ties, of which seven from two main parties
were elected. Altogether 1345 candidates
contested for the 205 seats of the House of
Representatives out of which only 82 candi-
dates were women. In total 6.10 percent of
candidates were women (see Table 3). All
political parties have simply tried to fulfill
the minimum constitutional requirement of
five percent and none of them has really pon-

Table 5

Total Number

of seats (men & women)

Total Number of
Women Elected

DDC 1061 5(0.47%)
Municipality 583 5(0.85%)
VDC 42624 216 (0.50 %)

Source: Data collected from Election Commission for the CEDAW

Impact study by FWLD.

Table 6
Representation of the Women in the Central Working
Committee of the Political Party
Name of the # of members of | # of Women Percentage
Political Party Central Working members
Committee
Nepali
Congress (NC) 31 3 9.67 %
Rastra
Prajatantra Party
(RPP) 35 3 8.57 %
Nepal Communist
Party (UML) 34 3 8.82 %
Nepal Sadavawana
Party (Nsp) 31 2 6.45 %
Nepal Communist
Party (ML) 35 3 8.57 %
Source: Data Collected by FwLD for cEDAW Impact study.
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dered over the issues of women’s participa-
tion. In the 2051 elections of the House of
Representatives the total number of candi-
dates was 1442. The number of female can-
didates was only 86, constituting 6.03 per cent
of candidates. The participation of women is
decreasing instead of increasing. In the 2051
elections the women candidacy of the Nepali
Congress decreased by 0.03 per cent whereas
Nepal Sadbhawana Party’s women candidacy
increased by 3.8 per cent (see Table 3).

A few women holding the office of the
Deputy Prime Minister and leadership of po-
litical parties do not reflect the real, vulner-
able position of women at large. Until now,
we have only one woman deputy speaker—
Ms. Lila Shrestha Subba—who was elected
on 2055/1/23 (May 6, 1998) and resigned
from her post on Oct. 10, 1998. The gradual
visibility of female votes is, however, encour-
aging. Yet women’s participation in the elec-
tion as candidates, and also as directly elected
members in the parliament is negligible. Rep-
resentation of women in the Cabinet is mar-
ginal and women’s issues are seldom voiced
in the parliament.

Local Government

Amendment of the Local Self-Governance
Act with a 20 per cent reservation for women
is a special measure adopted by the govern-
ment to increase women’s participation in the
local government.

The following table shows the number and
percentage of women and men elected to Dis-
trict Development Committees, Municipali-
ties and Village Development Committees
before the seats were reserved for women.

Right now there are approximately 39000
(as election has not been able to hold in all
the vbc due to the Maoist problem in the
country) women elected to District Develop-
ment Committees and Village Development
Committees after 20 per cent of the seats were
reserved for women.

Besides the government’s effort to amend
the Local Self Governance Act as per the rec-
ommendation of Decentralization and Local
Government Report to reserve the 20 per cent
seats for women in the local bodies, the reser-
vation of § per cent seats by the parties con-



testing the House of Representatives elections
and three seats in the Upper House are posi-
tive steps in context of implementing the ob-
ligation under the Article 7 of cepaw. But it is
seen that there is a lack of strong political
will to fulfill such obligations. The constitu-
tional provision “for equal opportunities in
politics and public life” does not necessarily
provide equal access to such opportunities.
There are institutional, social, cultural and
attitudinal barriers vitiating all efforts to-
wards gender equality. However, we have
accepted that the number of women repre-
sentatives in the local bodies is a positive
impact of the special measure taken by the
Government to increase the participation of
women in politics and public life.

Women’s reserved seats in the municipali-
ties and Village Development Committees
pose a complex dilemma. This on the one
hand, ignores the leadership potentials of
women allowing them reservations merely in
the membership of ward committees but oth-
erwise women would not have been elected
at all! Although women are becoming visible
and their potentials are being recognized but
women on their own, without a back up sup-
port from the government, political parties,
social elite and the community can hardly
contest direct elections.

In the age of democracy, decentralization
and local level planning, local governments
play important roles in the implementation
of development programs, and delivering es-
sential services. As equal partners of devel-
opment, women’s participation and represen-
tation in the local government bodies is es-
sential. Local governments constitute the first
level of entry for future leaders in national
politics but male leaders have generally domi-
nated the bodies.

From the figure of reserved seats in local
bodies, the total number of women repre-
sentatives is quite significant but given the
fact that women constitute half of the nation’s
population, their representation is still grossly
inadequate. Information about the repre-
sentatives’ performance is not available. But
some minor base studies and experience in-
dicate that quantitative figures are not con-
sistent with their qualitative performance.

For example, women representatives attend
meetings but they do not participate in the
deliberations and decisions. They are not en-
couraged to take initiatives in presenting the
problems/demands of women. Though local
government bodies are the training grounds
for the future potential leaders, the atmos-
phere and attitude of the male representatives
have been found to be not so very conducive.

An amendment introduced in the Civil Serv-
ice Act in 1998 allows a woman to enter the
government service until she attains 40 years
of age whereas a man can enter the service
only up to 35 years of age. Probationary pe-
riod for male is fixed for a year whereas for
women it is only six months. A special train-
ing for women candidate to increase women
officials in the civil service are also conducted
by the Ministry of Women and Social Wel-
fare. Impact of this policy is yet to be seen.

E. International Representation
(Article 8)

State Parties shall take all appropriate meas-
ures to ensure to women, on equal terms with
men and without any discrimination, the op-
portunity to represent their Governments at
the international level and to participate in
the work of international organizations.

The initial report of cEpaw specifies that
women have frequently become the Minis-
ters and ambassadors, which indicates that
women have opportunity to represent the
country in international conference. Female
leaders and officers have become team lead-
ers as well as members of government del-
egations representing the country. Table 7 (on
the next page) shows how women were rep-
resented in the government after the restora-
tion of multi party system in Nepal.

There has never been a single women mem-
ber in the planning commission. Up to now
we have had only one woman ambassador
(Brinda Shah, in India) and the government
does not have any specific policy or programs
to increase the number of women in such high
posts through which they can make interna-
tional representation.

F. Economic and Social Benefits
The state has an obligation under CEDAW to
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Date of Total number | No. of Name of Ministry Percentage
formation Prime Minister | of Ministers ‘Women and Minister
and reshuffle Ministers
in council of
Ministry
2047/1/6 K.P. Bhattarai 11 1 Industry & Commerce,

M. Sahana Pradhan 9.09%
2048/2/15 G.P. Koirala 15 1 Agriculture & Forest,

M. Sailaja Acharya 6.67%
2048/3/21 G.P. Koirala 17 1 Agriculture & Forest

M. Sailaja Acharya 5.88%
2048/9/15 G.P. Koirala 24 1 Agriculture, M. Sailaja Acharya 4.17%
2049/4/12 G.P. Koirala 23 X -
2050/1/14 G.P. Koirala 22 X -
2050/3/13 G.P. Koirala 20 X -
2051/8/14 M.M. Adhakari 15 X -
2052/2/12 M.M. Adhikari 14 X -
2052/3/30 M. M. Adhikari 13 X -
2052/5127 S.B. Deuba N X -
2052/6/6 S.B. Deuba 26 X -
2052/8/27 S.B. Deuba 44 1 Women & Social Welfare (Mwsw),

Leela Koirala 2.27%
2053/2/4 S.B. Deuba 48 1 Mwsw, Leela Koirala 2.08%
2053/4/16 S.B. Deuba 47 1 mwsw, Leela Koirala 2.12%
2053/7/1 S.B. Deuba 48 1 Mwsw, Leela Koirala 2.08%
2053/8/11 S.B. Deuba 47 1 mwsw, Leela Koirala 2.12%
2053/8/21 S.B. Deuba 46 1 mwsw, Leela Koirala 2.17%
2053/8/26 S.B. Deuba 45 1 Mwsw, Leela Koirala 2.22%
2053/9/2 S.B. Deuba 43 1 mwsw, Leela Koirala 2.32%
2053/9/24 S.B. Deuba 47 1 Mwsw, Leela Koirala 2.12%
2053/11/29 | L.B. Chand 8 1 Forest, M. Sahana Pradhan 12.50%
2053/12/11 | L.B. Chand 34 2 Mwsw, Sahana Pradhan

Pop. & Envn. M. Bidhya Bhandari 5.88%
2054/2/29 L.B. Chand 36 2 Mwsw, Sahana Pradhan

Pop. & Envn. M. Bidhya Bhandari 5.55%
2054/5/13 L.B. Chand 37 2 Mwsw, Sahana Pradhan

Pop. & Envn. M. Bidhya Bhandari 5.40%
2054/6/10 L.B. Chand 32 2 Mwsw, Sahana Pradhan

Pop. & Envn. M. Bidhya Bhandari 6.25%
2054/6/21 S.B. Thapa 6 X -
2054/6/27 S.B. Thapa 23 X -
2054/8/18 S.B. Thapa 47 1 Min. of State, Mwsw, Meena Pandey 2.12%
2054/9/25 S.B. Thapa 42 1 Min. of State, Mwsw, Meena Pandey 2.38%
2055/1/2 G.P. Koirala 3 1 Water Res., D.P.M Sailaja Acharya 33.33%
2055/1/8 G.P. Koirala 27 3 Water Res., D.P.M Sailaja Acharya

Min. of State, Mwsw, Meena Pandey,

Ass. Minister, Mwsw, Kamala Pant 11.11%
2055/1/11 G.P. Koirala 26 3. Water Res., D.P.M Sailaja Acharya

Min. of State, Mwsw, Meena Pandey,

Ass. Minister, Mwsw, Kamala Pant 11.53%
2055/5/10 G.P. Koirala 32 2 Water Res., D.P.M Sailaja Acharya

Min. of State, Mwsw, Meena Pandey 6.25%
2055/8 G.P. Koirala 31 2 Water Res., D.P.M Sailaja Acharya

Min. of State, Mwsw, Meena Pandey 6.45%
2055/8/29 G.P. Koirala 18 2 Water Res., D.P.M Sailaja Acharya

Min. of State, Mwsw, Meena Pandey 11.11%
2055/9/10 G.P. Koirala 11 X 0%

Source: Data collected by FwLD for the CEDAW Impact Study.
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ensure equal rights to men and women in
other areas of economic and social benefits.
Nepal does not provide any welfare benefits
to its citizens, either men or women.

However, certain service benefits are pro-
vided to government employees and to the
employees of the formal private sector.
Women are allowed paid maternity leave.

A needy widow above 60 years of age is
eligible for allowances of NPR 100/- per month
from the government. Senior citizens above
75 years get old age allowances.

We have yet to develop social benefit sys-
tem including child care, care for the elderly,
shelters for the victim of violence and other
forms of welfare as per the directive princi-
ples of the Constitution of Nepal which lays
down policies of making social security of or-
phan, helpless women, the aged, the disabled
and incapacitated person ensuring their pro-
tection and welfare.

G. Women in Rural Areas

Appropriate measures to ensure application
of the provisions of the Convention to women
in rural areas, and their participation in and
benefiting from rural development on an
equal basis. (Article 14)

Women are estimated to be carrying out
over 50 per cent of all agricultural work over
and above their responsibilities related to
fetching water, collecting fuel wood, prepar-
ing meals and taking care of the children. The
average rural Nepali women works on aver-
age 15-18 hours every day of the week.

Government and NGo efforts towards en-
suring basic services for rural women are still
inadequate compared to their needs.

Public sector credit facilities for women
have been expanding through few sectoral
poverty alleviation programs. However, in-
formation and access on public sector credit
facilities for women are inadequate.

The regular banking system with its require-
ments of collateral discriminates against
women as in most cases they do not own as-
sets, which can be used as collateral since
women are discriminated against in inherit-
ance right. Various social and cultural cus-
toms make it difficult for women to have easy
access to banks and bank officials. Nor are

they familiar with the various procedures and
requirements.*

The level of poverty in the country means
that the number of women eligible to bor-
row from regular banks is limited. In this re-
spect NGO and other similar government pro-
grams that provide collateral free loans have
assumed tremendous importance in provid-
ing credit to poor women.

H. Legal Rights

According women equality with men be-
fore the law, with identical legal capacity in
civil matters, nullifying contracts and private
instruments which could restrict the legal ca-
pacity of women, and according equal rights
relating to freedom of movement, residence
and domicile. (Article 15)

Despite constitutional guarantee of equal-
ity, discrimination is perceived in the laws per-
taining to property. The Country Code re-
stricts a daughter from sharing her paternal
property. She is entitled to receive a share on
parental property only of if she remains un-
married till the age of 35. However, she has
to return the paternal property if she is mar-
ried, whereas a son is entitled to his paternal
property right from his birth.

A woman’s right to property is always lim-
ited. Her only real property is “daijo” (gifts
from her maternal and paternal relatives in
marriage) and “pewa” (gifts from her in-laws
or self-acquired property before marriage).
However, according to Sec. 5 (2) of Social
Practice Reform Act 2033 BS women’s
“daijo” is limited to Ner 10,000 (less than $
200) and a set of jewelry she wears. The
Chapter on Transaction does not recognize
any transaction carried out by a wife with-
out the consent of her husband in the family
property. (Sec. 9 of chapter of transaction).

Section 26 (1) of the Land Act 2021 has
been amended after the decision of the Su-
preme Court that grants tenancy right to an
unmarried daughter completing 35 years of
age. The amended law also allows the daugh-
ter-in-law to be a tenant. However, discrimi-
nation still persists as it says a woman has to
be 35 years and remain unmarried to be eli-
gible for tenancy.

The Bonus Act discriminates against son
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and daughter in the absence of a nominated
person.

Even though article 2(g) of the Convention
expects State Party to undertake to repeal all
the national penal provisions which consti-
tute discrimination against women the pre-
vailing laws still have a penal provision dis-
criminating women on the basis of sex. For
example, if a woman is found guilty of hav-
ing sex with an animal, she shall be punished
with an imprisonment of one year and a fine
of 500 rupees. In a similar offence, a man is
imprisoned for six months and is imposed a
fine of 200 rupees.

The law stipulates that if some one tricks a
bachelor into marrying a widow or married
woman, such widow or married woman and
the person who arranges such marriage are
liable to be punished with one year of im-
prisonment or a fine of five hundred rupees
or both. The marriage shall be void in case it
is with a married woman and voidable in case
it is with a widow whereas if a man commits
the same offence no penal provisions have
been made.?

In case of demanding and meeting demands

Head Quarter

S.NJ Cases Registered Registered Registered
2053/54 2052/53 2053/54
1995 1996 1997

1. | Trafficking 150 133 107

2. Rape 162 152 142

3. | Polygamy 173 155 96

4. | Abortion 83 76 68

5. | Child

Marriage 11 7 S

Source: Central Women Cell, Police Head Quarter.
(Recorded total cases of Nepal)
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for Tilak (a form of dowry), NerR 12000 -
25000 fine or up to 30 days of imprisonment
is provisioned. In the case of a dowry being
demanded by the bridegroom’s side, the pun-
ishment is a fine of NPr 12,000-25,000 or one
year imprisonment or both. For the bride’s
side who oblige those making the demand,
the imprisonment high is an apparent case
of discriminatory provisions.

It is important to consider the way legal sys-
tem in general functions to promote or hinder
women’s access to economic resources and
control over personal life as a citizen. The le-
gal system, which includes fundamental and
political rights, succession and right to prop-
erty, marriage and divorce, guardianship over
children and maintenance etc., determines the
legal status of women in society.

There is a lack of adequate legal aid and
women are unaware about women’s legal
rights. Recently, the Legal Aid Act 1998 was
passed, which has not been implemented yet.
However, few NGos and Nepal Bar Associa-
tion, the umbrella organization of lawyers,
have been providing legal aid to the indigent
people.

The laws of Nepal define the status of
women in terms of their sex and marital sta-
tus; which is directly restricted by Article 1
of cepaw. This social and cultural status is
reinforced by the executive, legislative and
also by the judiciary while interpreting wom-
en’s rights based on sex and marital status.
The law is also violating the fundamental
right of equality guaranteed by the Constitu-
tion as well as violating Art. 2,3,4, 5 and 15
of the CEDAW.

I. Marriage and Family Relations

Measures to eliminate discrimination of
women in matters relating to marriage and
family relations, ensuring the right to mar-
riage, free choice and consent, equal rights
and responsibilities, with action and legisla-
tion towards preventing child marriage. (Ar-
ticle 16)

Nepal has its own idiosyncratic Hindu le-
gal system based on patriarchy, which reflects
male supremacy. Patriarchal values, deep
rooted in the social attitudes, is controlling
the family system, hence even as by law male



and female have same rights to family rela-
tions ensuring right to marriage with free
choice and consent, women in fact, have not
been able to practice such rights due to the
social, cultural and religious value system. Ir-
respective of the constitutional provisions for
gender equality, a bulk of laws governing
marriage and family relations specially in re-
gards to child custody, divorce and bigamy
is discriminatory and also violating Art. 1,
2, 3,4 and 5 of CEDAW.

The right to birth registration is recognized
under the name of the husband, and, in his
absence, under that of the head of the family
(Birth, Death and Personal Incident Regis-
tration Act 2033). Even though the Children
Act lays down a provision that in case a fa-
ther is not identified the name of mother and
grandfather can be used for the official pur-
pose** in practice, a single mother can not
register the birth of her children. It is so de-
spite a recent ruling of the Supreme Court in
Annapurna Rana’s case in which the Court
recognized the legal status of the single
mother.>* Second, marriage denies the right
of child custody to the mother.

A woman is discriminated under the Adop-
tion Law, as the consent of the husband is
required for a child to be adopted by her,
whereas similar consent is not required if the
husband is adopting a child. Similarly, if a
couple has only one son, the son cannot be
given for adoption. In case of an only daugh-
ter, the law is silent.

Child marriage is prohibited by the law and
is also listed as a crime against the State. In
social and cultural practice, it is a common
problem of the country, however, it is con-
sidered as an individual’s personal problem
and therefore cases are rarely initiated. The
report of the Police Department shows cases
registered with the police for child mar-
riages.*

A widow under 30 years of age is not enti-
tled to take her share and live separately as
long as her husband’s family provides her
with food, shelter, clothing and expenses in-
curred in pursuing religious activities. Wid-
ow’s property received from her husband or
his family can be forfeited, if she is found to
have been unfaithful to her husband.

A divorcee who does not have any source
of income of her own is entitled to alimony
only for five years or till the time she remar-
ries, whichever occurs earlier. The rule ap-
plies if the cause for the divorce is her hus-
band’s marrying a second wife or denial of
shelter and food or deserting her for a period
of three or more than three years or causing
or trying to cause such acts as may threaten
her life or inflict a serious bodily injury on
her or if her husband becomes impotent (Sec.
4 (a) of Chapter on Husband / Wife).

A wife is entitled to a share in her husband’s
property after attaining 35 years of age and
completing 15 years of married life. If the
husband fails to provide food and shelter or
if her husband’s family forces her out from
the family; the wife can legally claim a share
in the property. If a woman gets a share of
her husband’s property, the husband can
marry a second wife without even divorcing
the first.

Even to a rape victim, the law mentions that
women shall be entitled to use the property
of the ex husband (who in reality is her own
husband, assuming the rapist as her present
husband).

Section 9 of the chapter on
marriage in the Country Code
allows a man bigamy even if his
firf{) wife is living, if she nm;mmﬁ;mm

ecomes incurably insane; il Gt

eis issueless after ten years of T
marriage or if the children do
not survive;

eturns blind;

ebecomes crippled;

eis separated after taking the 0T
share of her husband’s prop-
erty.

However, the same rights do
not apply to a wife under simi- o500

lar circumstances.

Although polygamy is illegal,
Section 10 of the Chapter on
Marriage recognizes the second
marriage of a man, after a pun-
ishment of one to two months
imprisonment and payment of
a fine or Ner 1,000 to 2,000.
Commitment to eliminate dis- |
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Nepal

crimination women in matters relating to
marriage and family relation has become
dream for the women due to social and cul-
tural practice of the country. Culturally a
woman changes her family name after mar-

Table 9
Higher level| Mid-level | Assistants | Helpers/ Total
Messengers
Sector |Male/Female |Male/Female [Male/Female| Male/Female | Male/Female
Govern-|
ment 90.6 94 | 884 11.6 |81.9 18.1 [81.6 18.4 |83.1 16.9
Auto-
nomous| 85.8 14.2 | 784 21.6 [78.4 21.6 | 76.3 23.7 | 78.8 21.2
Public | 91.9 8.1 944 7.6 180.4 19.6 | 953 4.7 | 84.8 14.0
Private | 92.3 7.7 | 87.9 12.1|86.4 13.6 | 82.6 17.4 | 84.8 15.2
Total 88.1 11.9 | 84.4 15.6/81.0 19.0 | 86.3 13.7 | 83.5 16.5
Source : Employment of Women in the Formal Sctor in Nepal, Opportunity
and Constraints, New ErRA, May 1994.

Table 10
Distribution of Employment by Type,
Region and Gender
Employment
Status Paid Job Income earning | Unpaid work
All Nepal 19.6 36.8 43.7
Male 32.1 44.0 23.9
Female 7.3 29.8 63.0
Rural 18.7 38.9 43.3
Male 30.6 44.9 24.4
Female 6.9 31.2 61.9
Urban 28.2 24.2 47.5
Male 46.4 34.3 19.2
Female 11.1 14.7 74.2
Source : Nepal Human Development Report, 1998, unpp.
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riage. Arranged marriage is commonly
practiced in the community. Many times the
consent of the girl is not taken by the parents
for the marriage. Hence, there is a need to
take measures to eliminate discrimination of
women in matters relating to marriage and
family relations.

J. Sex Roles and Stereotyping

Measures to be taken to modify social and
cultural patterns in order to eliminate preju-
dices and practices based on the idea of infe-
riority or superiority, or stereotyped roles, and
to ensure an understanding of maternity as a
social function, as well as a recognition of
male and female responsibilities towards chil-
dren.

The movement towards gender equality
does not look impressive when judged in the
regional and global context . Not only is gen-
der inequality high in human capability in
Nepal, it is higher even within the overall
South Asian context (figure in below). The
average global b1 is 2.3 times higher than
Nepal’s while the i for the developed coun-
tries is more than three times higher. Within
South Asia itself, the Gp1 for Sri Lanka is 2.5
times that for Nepal while India’s Gp1 value
is 1.5 times higher.?¢

In spite of some efforts by Government and
NGOs, the conventional ideas about women’s
role and position remain the same. The pre-
vailing idea is that women hold an inferior
position at home and outside. Their primary
role is to bear and rear children and to per-
form household work. Existing social and
cultural patterns and practices are the main
impediments in the way of women’s
upliftment. Therefore, the recognition of
women’s household work and maternity as
social function and shared responsibility of
men and women in the upbringing of chil-
dren need special attention. However, few
training on gender are being organized in each
sector of the Government including in the
police, after the Beijing Conference.

Various training institutions of the govern-
ment such as the Academy of Women Train-
ing, Public Administration Training Center,
Police Academy and various NGos have in-
cluded gender and wip concerns in their train-



ing programs. Gender training is in the proc-
ess of becoming institutionalized. This will be
an important means of changing attitudes to-
ward women thereby changing the ap-
proaches of various policies, programs,
projects and people.

K. Employment

Measures to guarantee equality to men and
women in employment, and the prevention
of discrimination on the grounds of marriage
and maternity, with a periodic review and
update of related protective legislation. (Ar-
ticle 11)

Nepal has also ratified a few .o Conven-
tions to prohibit discrimination on employ-
ment. The Constitution also guarantees the
right to equality and it further says that no
discrimination in regard to the remuneration
shall be made between man and women for
the same work.

The government has taken few steps to pro-
vide temporary special measures to be adapted
to accelerate the process achieving de facto
equality for men and women. For the pur-
pose, a few legislation have been amended
with the corrective approach to bring about
gender equality in the work force amending
the Labor Act and Regulation which now has
provision for establishing child care centers
in the organization where there are more than
50 women employees. The changed regula-
tions also provide for breast feeding break and
52 days maternity leave. But most of the es-
tablishments that have to take this obligation
are not employing more than 50 women, as
they do not want to take the responsibilities
under the labor legislation. Hence, there is a
need to change the law mentioning that any
enterprise that has more than 50 parents with
children must have child care benefit. The
government has not taken any steps to en-
force this law, allowing industrial enterprises
to by-pass the provision by employing less
than 50 women or keeping the remaining
women in contract or daily wage.”

There is a direct discrimination in the law
itself when it comes to recruitment in army,
which is prohibited by the law. Foreign Em-
ployment Act asks for the guardians’ approval
if a woman wants to go to the foreign land

for employment and higher study.

Despite a major disparity on the daily wages
of men and women in the informal sector,
the government has not instituted any mecha-
nism to monitor and change the situation.
Women are also discriminated against in the
employment, as the enterprise management
generally tend to feel that women can not take
their professional responsibilities efficiently
owing to their family obligations. Maternity
is not taken as a social responsibility. Hence
awareness creation in this regards by NGos
and Gos is essential.

Table 9 shows that women are in minority
in the employment and their position is rather
weak in the formal sector workforce.’”

Women contribute a substantial portion of
the country’s labour force. The share of
women in the total labour force was 45.5 per
cent in 1991, a slight decline from 46.2 per
cent in 1981. Women work longer hours than
mean. Women spent much more time than
men on subsistence activities and domestic
work. In these activities, the workload of
women exceeds that of men by more than 25
per cent. The pattern of work participation

Primary Level Lower-secondary Level

Secondary Level

Girls:

1401346 (41%) 300807 (38%)

37746 (37%)

Boys:

2046261 (59%) 490695 (62%)

64288 (63%)

Central Bureau of Statistics.

Source: Statistical Pocket Book, Nepal, 1997,
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indicates a large proportion of women work-
ing as unpaid family workers. The propor-
tion is 63 per cent for women and 24 per
cent for men (see Table 10). This shows that
women’s share in income is severely limited
by their status being unpaid workers. Inter-
estingly, the proportion of unpaid workers is
higher in the urban areas than in rural areas.
Which means urbanization has adversely im-
pacted on women’s income earning oppor-
tunities.*®

Nepal Police force has a strength of ap-
proximately 42.000 of which only 700 are
women* And Section 10 of Army Act 2016
bans the recruitment of women into the Royal
Nepal Army.

A recent cabinet decision prohibiting em-
ployment of women in the Gulf countries is
another example of the existing discrimina-
tion. In the name of protecting women
against exploitation, their civil liberty has
been curtailed, denying them right to equal-
ity, employment and mobility etc. Whereas
the Government has not been taking initia-
tives to take action against unscrupulous
labor agents, Kani Sherpa, a Nepali citizen
recently committed suicide in the Gulf after
suffering sexual and physical torture from her
masters. In the name of protection from ex-
ploitation the state is denying right to same
employment opportunities as guaranteed by
Art 11 of cepAw as well.*

L. Education

Measures to assure women equality of ac-
cess to all available opportunities in academic
and physical education, under equal condi-
tions. (Article 10)

Education is conceived as a means of em-
powering women. Education sector of Ne-
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pal has adopted a number of actions such as
Free Primary Education, stipends and schol-
arship programs for girls. Each primary
school has at least one woman teacher add-
ing up to over 4151 women teachers in all.
Scholarships have been provided to girl child
to reduce the drop out rate and to increase
the number of girl child in the schools. 4!

Table 11 shows the enrollment record of
the girl students in the year 1996.

The Table on the top of the next page clari-
fies that boys’ enrollment rate is proportion-
ately high in every level of education in light
of the fact that women constitute 51 per cent
of the population of country. The students
dropping out during the primary level edu-
cation are mainly female students. Similarly,
the girls also constitute the bulk of students
who repeat classes. The statistics of 1996
shows that only 37.3 per cent of total girl
students enrolled in class one are promoted
to class two. Some 38.8 per cent of girl stu-
dents repeat classes and 23.4 per cent drop
out. The dropping out percentage is much
high in class one and class five as compared
to other classes.*?

This being the situation of women’s edu-
cation in the country, different policies were
expected to be formulated. Though there was
no specific policy in the Eighth Plan address-
ing women education, the plan had some
schemes and policies through which women
could be benefited. These were:

*The national goal of making expanding
primary education and increasing literacy
rate to 67 per cent by the year 1998.

eUniversities and campuses would gradu-
ally be expanded for higher education.

*Special emphasis would be given to pro-
mote women’s participation in education.



Table 12: National Level Health Basic Indicators

Demographic Indicators 1996 1991

Population Totals: 21126636 18491097

Male: 10599478 9220974

Female: 10527158 9270123

Population Density:

Sex Ratio (Male/100 Female): 143/Sq. Km./100.7 126/Sq. Km./ 99.5

Age Group 0-14: 42.96% 42.7

15-59: 51.51% 51.8

60+ : 5.52% 5.8

Crude Birth Rate: 36.9 41.2

Crude Death Rate: 11.6 13.3

Total Fertility Rate: 4.98 5.6

Population Growth Rate: 2.08 2.66

Male: 57 55

Female: 56 53.5

Health Indicators

Infant Mortality Rate: 86.1 97 p/1000 live births
Child Mortality Rate (Under 5): 118 p/1000 live births
Maternal Mortality Rate: 539 p/100,000 L.b.
No. of Persons Per Hospital Bed: 6097*

No. of Persons Per Doctors: 23631

Contraceptive Prevalence Rate : 29 24

Source : Nepal in Figures 1996, css, Nepal Family Health Survey, 1996, Ninth Five Year Plan Approach Paper,
*Derived by calculation

eAppointment of women teachers in pri-
mary schools.

eExpansion of informal education would
be done through which programs such as girl
child and education would be conducted to
provide informal education for girls in the age
group of 6-14 years.

Beside these initiatives, different programs
for women’s development were adapted in the
Eighth Plan resulting in the recruitment of
additional 4150 women teachers. Further-

more, provisions of scholarship inside the
school and conducting of informal education
outside the school has been done.

Keeping in the mind need to be focused on
the education sector for the overall develop-
ment of the women, the Ninth Plan (1998-
2003) says that an effective policy to expand
women’s access to education would be en-
hanced so that the goal of gender participa-
tion in education can be achieved. Under the
policy, the government has programs to pro-

Table 12: Ninth Five Year Plan Targets (1997-2001

S.N. Health Indicators Targets by 2001
1. Infants Mortality Rate (Per 1000 live births) 50

2. Life Expectancy (Years) Male/Female 60/59

3. Total Fertility Rate 4.1

4. Maternal Mortality Rate (Per 100,000 births) 400

S. Child Mortality Rate (Per 1000 live births) 70

6. Crude Death Rate (Per 1000) 10

7. Crude Birth Rate (Per 1000) 35

Source : Ninth Plan Approach Paper, Nec, HMG1997
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Table 14: Health Situation of Nepal
Major Indicator 1994/95 (%) 1995/96 (%) | 1996/97 (%)
EPI (No. of children < 1 yr.) Immunized with
BCG Coverage 84.5 97 100.0
DPT-3 Coverage 76.8 81 80.4
Polio-3 Coverage 77.6 83 80.6
Measles Coverage 78.2 87 87.8
Nutrition
Total Growth Monitoring new Visits
as % of <3 children 12.3 25.4 24.5
Proportion of malnourished children 25.8 28.5 27.6
ARI
Incidence of ARI/1000<S5 children 10.6 104.0 123.0
Annual Incidence of Pneumonia/1000
among < 5 children 46.9 41.6 48.2
Annual Incidence of severe Pneumonia/1000
among < 5 children 13.1 13 8.4
CDD
Incidence of Diarrhea/1000
among < 5 children 147.0 131.0 154.0
%of some dehydration among total new cases 78.5 54.0 45.4
%of severe dehydration among total new cases 10.8 10.0 7.9
Case fertility rate 2.56 1.43
Safe Motherhood
ANC 1st visit % of expected pregnancy 15.5 19.4 21.4
Average antenatal visit per ANC client 1.75 1.84 1.9
Delivery conducted by TBA
as % of expected pregnancy 1.6 3.2
Delivery conducted by trained
as % of expected pregnancy 31 4.0 6.0
Family Planning
CPR (Continuing Use by Method as%of mwra) 21.26 28.2 31.03
Condoms 1.25 1.1 1.46
Pills 1 1.3 1.76
Depo Provera 2.53 4.2 5.56
IUD 0.25 0.4 0.48
Norplant 0.32 0.5 0.67
Sterilization 15.91 20.6 21.11
Couple Years of Protection by method
as % of MWRA
Total Couple Years of Protection 23.15 24.7 28.04
Condoms 1.25 1.1 1.46
Pills 1.07 0.8 1.0
Depo Provera 3.21 3.4 4.3
IUD 0.76 0.72 0.7
Norplant 0.63 0.68 0.8
Sterilization 16.23 18.0 19.8
Source : Policy, Planning, Foreign Aid and Monitoring Division, Ministry of Health, nma, Health
Information Bulletin, Vol. 10,(Kathmandu, Nepal : 1997)
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vide scholarships and ladies hostel facilities
for girl students. Similarly, appointing women
teacher and rewarding the able female stu-
dents are among the other features of the pro-
gram.

Besides, the Ninth Plan also has a program
to expand the literacy rate of women to 67
per cent from the current 25 per cent, increas-
ing the number of women teachers in schools
to 50 per cent and promoting women’s par-
ticipation in skill-oriented occupational train-
ing program to 50 per cent.

Nepal’s gender disparity in education is the
highest in South Asia. Female literacy as a per-
centage of male literacy in Nepal is 34 per
cent whereas the South Asian average is well
above at 59 per cent. Enrollment rate for girls
in the educational sector is 55.6 per cent com-
pared to 78.7 per cent for boys.*

Despite the various measures of the gov-
ernment, fulfillment of equal rights in the field
of education is constrained.

M. Health

Elimination of discrimination in bealth care
by ensuring equal access to health services,
with appropriate services provided for the
pregnancy and post-natal periods.

Status of Nepalese women is low in the con-
test of human life—social, economic, politi-
cal, literacy and family decisions making.
There exist discriminatory laws against
women, ill suited to protect her from many
types of unequal treatment and violence, in-
cluding the household level. All these factors
are directly or indirectly associated with the
health status of women.

Life expectancy of women is 53.4 years
whereas for men it is 55.9. Nepal is among
one the few countries where life expectancy
for women is lower than that of men. The
maternal mortality rate in the country, at 875
per 1,00,000 women aged 15-49 years, is one
of the highest in the world.

In the Eighth Five Year National Health
Policy, the main emphasis was on facilitating
the health needs of children under five years
and married women of reproductive age. The
care and services to women were targeted
mostly as the instruments of population con-
trol. Thus, the needs of women in the health

sector were not reflected well in the Eight
Five Year Plan. The Ninth Plan (1997-2003)
targets at improving the status particularly
of those whose health needs are not often
met and those who are underprivileged, es-
pecially women, children and the rural popu-
lation by strengthening promotional, preven-
tive, curative and rehabilitative care services.
The Ninth Plan also has programs in the ar-
eas of reproductive health of women, legal
protection of pregnant women, safe mother-
hood programs, maternal health services,
delivery services provided with the assistance
of trained personnel and family planning
services for population control.

Despite the fact that women face risks of
death and illness from illegal and unsafe abor-
tion as well as other repercussions such as
child abandonment, infanticide and suicide
due to unwanted pregnancies. Many women
are imprisoned for life for committing infan-
ticide, as women do not have access to abor-
tion. A study conducted by Kripa (an NGO)
has proved that Nepal has a high incident of
maternal mortality from excessive fertility
and septic abortion. Therefore, changes in
the key areas of abortion and basic health
services require the adoption of different
approach in the law as well.

Health facilities for the victims of violence
are also inadequate. General health care fa-
cilities for women of all age need to be in-
creased.

Institutional Mechanism

A number of Government institutions are
responsible for the implementation of
women-related activities in Nepal. The ma-
jor institutions can be identified as follows:

1)The Ministry of Women and Social Wel-
fare, established in September 19935, has the
goal of helping women enter the mainstream
of national development through policies of
gender equality and empowerment. It acts as
the hub for all women’s development activi-
ties in Nepal.

2)The National Council for Women and
Children Development was established on 8
March 1995 with the Prime Minister as its
chairperson. Ministries having Women and
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Development units, sections or divisions; for
instance, the Ministry of Local Development,
the Ministry of Agriculture, the Ministry of
Labor, the Ministry of Education, the Water
and Energy Commission Secretariat under the
Ministry of Water Resources, and the Na-
tional Planning Commission Secretariat.

3) Ministries which do not have “Women
and Development” cells but which have
projects/programs relating to women such as
the Ministry of Health, the Ministry of For-
estry, the Ministry of Tourism, the Ministry
of Population and Environment, and the
Ministry of Industry.

4) The Ministry of Women and Social Wel-
fare has been defined as the lead agent to fol-
low up and take necessary actions to meet
Nepal’s commitments in all uNn Conventions
and Declarations related to women. It also
works as the focal point for the national and
international activities related to women and
disseminates international Declarations and
Conventions (as mentioned in page 38 of the
Initial Report on CEDAW).

However, an interview with the officials at
the Ministry of Women and Social Welfare
in the course of preparation of this report
disclosed that not much initiative has been
taken by the Ministry to achieve its objec-
tives as specified in the report regarding its
international commitment.

The Ministry of Women does not have any
information about the meeting of the Com-
mission on the Status of Women (csw), and
the negotiations going on the Optional Pro-
tocol as well. National Council for Women
and Children Development has hold its for-
mal meeting only once after it has been
formed in 1995. It is also realised that initia-
tives taken by Ministry of Women and So-
cial Welfare are not taken seriously by other
government bodies.

(a) Ministry of Women and Social
Welfare:

The Ministry of Women and Social Wel-
fare has been established in September 1995
and acts as the hub for all women’s develop-
ment activities in Nepal.

Future strategies of the Ministry of Women
and Social Welfare include: *
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eEstablishment of gender and develop-
ment (GAD) training center to enhance the
capability of officials of Ministries, Na-
tional Planning Commission and other
institutions in integrating gender perspec-
tive in the policies, plans and programs.
eFacilitating establishment of gender and
development cells in relevant Ministries.
eCreation of awareness among planners,
policy makers, implementers, intellectu-
als, local development authorities and
politicians on gender and development
issues.

*Promotion of positive discriminations in
favor of women by increasing the number
of women officers in the government and
corporations through the provisions of
coaching classes to prepare for the com-
petition.

eEstablishment of ‘National Credit Fund
for Women’ to provide loan facilities to
poorer women at confessional rates.
eCollection of gender desegregation data
and conduct policy research.

e Assisting the national accounting au-
thority for giving due weight of women’s
unpaid household activities in the census.
Teaking necessary actions to meet HMG’s
commitments to all uNn Conventions and
Declaration related to women.
*Providing vocational training to women.

The Ministry has also agreed in its policies
and programs that it will take immediate steps
for the policy and administrative reformation
to eliminate gender discrimination propagat-
ing Beijing declaration, preparing the Na-
tional Plan of Action under the Declaration
and cooperating to prepare the initial report
to the National Planning Commission as per
the commitments made by the Government
in the International Declaration and docu-
ments.

Accordingly, National Plan of Action has
been prepared by the Ministry of Women and
Social Welfare. Realizing that the public needs
to be informed of the provisions of the Inter-
national Conventions that have been ratified
by Nepal, and delay on ratifying some im-
portant International Conventions on
Women, the Ministry has decided to gener-



ate public awareness through media on CEDAW,
create support for the ratification the Con-
vention on the Discrimination on Education,
1962, Convention on the Minimum Age, Ap-
proval and Registration of Marriage 1962 and
Convention on the Nationality of Married
Women, 1975.

Some of the main Activities carried out by
Ministry of Women and Social Welfare
(Mwsw) for the empowerment of the women
in Nepal are the following.

Family Courts Bill:

mwsw has undertaken preparatory work for
the establishment of Family Courts in Nepal.
It is hoped that the establishment of the courts
will facilitate speedy justice to the victimized
women while also ensuring their privacy.

Bill against Domestic Violence:

Research has identified in Nepal that 77
per cent of violence against women and chil-
dren occur at homes. Domestic violence is an
endemic barrier for the advancement of
women. Mwsw has prepared a Bill on domes-
tic violence against women and it is in the
process of being finalized in order to pre-
sented the same to the parliament.

Besides the two important Bills:

Ministry of Women and Social Welfare has
formed a taskforce to review all laws that are
inconsistent with CEDAW.

The Property Rights Bill has already been
tabled at the parliament and is in the process
of receiving approval from both the Houses.
However, the Bill, prepared by the Ministry
of Women, was completely changed at the
time of its submission to the parliament by
the Ministry of Law.

Initiation for the establishment of National
Commission on Women:

The Ministry of Women has taken on
women as per the Beijing Declaration to have
an institutional mechanism to design, pro-
mote the implementation of, execute, moni-
tor, evaluate, advocate and mobilize support
for policies that promote the advancement of
women. A draft concept has already been
prepared and accepted. It is in the process of
finalization the draft bill to establish the com-
mission on the status of women.

Co-ordination Committee:

Ministry of Women and Social Welfare has
the mandate to supervise, monitor, and evalu-
ate and co-ordinate women development ac-
tivities of all sectors. The Ministry has formed
a national level co-ordination committee on
women and development headed by Minis-
ter for Women and Social Welfare. The main
thrust of the committee is to co-ordinate
women development programs that are be-
ing implemented by government agencies to
avoid unnecessary duplication and to ensure
effective monitoring and evaluation. Secretar-
ies of the line ministries are members for this
co-ordination committee.*

Despite general ignorance even at fairly sen-
ior levels of the bureaucracy about interna-
tional conventions related to the rights of the
women, the following activities are being car-
rying out to realize the provisions of CEDAW
in the country.

(b) Women Development Division under
the Ministry of Local Development

The Women Development Division under
the Ministry of Local Development is man-
dated to improve the social and economic sta-
tus of low income and disadvantaged women,
their families and the community through a
combined package of development services.
The Division also has an objective to conduct
advocacy and sensitization on gender crc and
CEDAW among group members, their male
partners, line agencies and vpcs as well as
DDCs. It aims at increasing awareness among
rural women on reproductive health and gen-
der issues, thus contributing towards the
achievement of the population control and
health objectives of the ninth five year plan.
To achieve the objectives, Local Development
Ministry has started the production credit for
rural women (PcRw) scheme since 1982 which
are running presently in 67 of the 75 districts
in the country since 1982.47

pcrw and micro credit project for women
became effective since December 1993, both
of which target the poorest segments of
women households below the poverty level
with per capita income less than ner 2511
per annum. In addition, particular care has
been given to ladles, female-headed house-
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holds and, destitute and disadvantaged
women programs are executed through
women Development Division and Nepal
Rastra Bank. The women development pro-
grams, although recognized as successful pov-
erty alleviation programs, face a number of
challenges. Various issues have come up in
recent times—Ilike the problem of household
survey, redefinition of eligibility criteria, site
expansion and increment of family cover-
age—requiring community development and
line agency support, along with identification
of training needs, preparation of training
module, and development of monitoring and
reporting system. Positive changes, however,
have been observed in rural families. Signifi-
cant improvements have been observed in the
decision making role of group members
within and outside of the household package
of development services which have helped
increase their self confidence and absorptive
capacity and the ability to make demands.

Increased income and other exposure pro-
grams have contributed to the improvement
of quality of life of women, children and com-
munity as a whole. PCRw has emerged as a
much-observed and discussed approach to the
developmental needs and concerns of rural
women. It has followed an integrated ap-
proach by introducing rural women to the
national banking system through its credit
program, while placing a simultaneous focus
on community development activities. PCRW
has generated considerable international in-
terest as a potential model for development.

Because of all their efforts and impact, the
women development program has been
widely recognized as a successful program in
reducing poverty and improving the quality
of life of the targeted groups.

(c) Women Development Activities un-
der Ministry of Labor:

The activities are being carried out by
Women Development Division under Minis-
try of Labor especially in the areas of skill
oriented training program which aim to pro-
vide skill oriented training to socially and eco-
nomically backward rural women to increase
their employment opportunities.

During the Eighth Five Year (1992-1997)
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Plan, 750 women in 25 districts were targeted
for providing skill-oriented training through
mobile training facilities. The women so
trained are encouraged to start self-employ-
ment schemes for which the commercial
banks would provide loans. Under the Min-
istry of Labor, various programs related to
the development of marginally backward and
under privileged women of the rural areas
have been implemented.

A special skill development program for
Kamaiya women was launched in the three
districts of Dang, Kalikot and Kanchanpur
during the fiscal year 1996/1997 to uplift their
socio-economic status.

The Ministry of Women and Social Wel-
fare has also helped NGos regarding the em-
powerment of women by providing them with
skill training.

However most of the training programs are
focused on literacy, informal education,
kitchen gardening, mushroom farming, bis-
cuit production etc. Especial training pro-
grams have been launched in the trafficking
prone areas to encourage women to be em-
ployed.

An impact study conducted by the Labor
Ministry shows that most of their trainees are
in the age group between 16-25 years of age
who get married after the training. However,
most of the women who have received the
training are using the skills they receive from
the training.

Similarly, the Ministry of Labor is running
a transit home called “Nari Kalyan Griha”,
which is a temporary shelter for up to six
months. During this period of stay in the shel-
ter, various awareness and skill development
training are provided.

(d) Women Development Activities
under Ministry of Agriculture:

Ministry of Agriculture established Women
Farmers Development Division in 1992
(2048, Srawan) with the objective of
mainstreaming women farmers in agriculture
development and recognizing, in the process,
the need stated in the preamble of the cEpaw.
The preamble reads: “The contribution of
women to family welfare and the development
of society needs to be more fully recognized,



with a change in the traditional roles of men
and women to activate full equality.”*®

One of the main functions of this division
is to provide a conceptual framework to as-
sist the Ministry in formulating appropriate
strategies to incorporate gender perspective
into policies, programs and projects for the
development of women farmers. This is the
only institution at the government level that
focuses solely on women in agriculture.

The persistent lack of understanding and
knowledge about the role of women as pro-
ducers and providers of family subsistence at
all levels was found to be the key conceptual
constraint in promoting women’s involvement
in agriculture. There is a lack of hard data
concerning women’s activities. There are also
social barriers to participate in certain activi-
ties, low wage rates for the equal work and
lack of female representation at the policy
making level.

The contribution of women in the agricul-
ture sector is extremely significant in the coun-
try. However, proper attention has not been
given to increase their participation in vari-
ous production-oriented activities in the ag-
riculture sector such as technology devel-
opment and extension, training program etc.,
which need to be developed and be imple-
mented in a wide range. There are programs
such as entrepreneurship and subsistence
farming targeted to poorer women of grass-
roots level, but the magnitude of the program
is not enough.®

(e) Activities under Education Ministry:

Despite constituting half of the country’s
population, women’s participation in formal
and non-formal education is still very low
compared to men. Forty-two percent of the
population is literate while the figure in case
of women is only 28 per cent.

Aware of the not-so-encouraging situation,
Ministry of Education has been implement-
ing various programs under the Women Edu-
cation Unit of Basic and Primary Education
Project, and the Ministry itself.

The focus of the educational initiatives of
the Ministry and the project has been on such
areas as advocacy to make people aware of
the importance of children’s education and

to change the parents’ negative attitude to-
wards girls’ education; recruitment of female
teachers which has been found to be a major
motivator to encourage parents to send their
daughters to school; orientation and training
of female teachers and community awareness.
The policy to recruit female teachers resulted
in appointments of 4151 women teachers,
short of the targeted figure of 5100 but an
impressive figure nevertheless.

Besides, the Government has initiated sev-
eral types of scholarship schemes for women.
Some of the notable scholarships include:

Primary girl students’ scholarship, which
includes a sum of NprR 250 per annum, dis-
tributed to about 31,766 girls in 65 of the 75
districts based on a fixed quota for each dis-
trict. Additional 23,648 girls in the remain-
ing 10 remote districts are awarded the same
sum annually. Local school scholarship of-
fered to secondary level girls from socially
deprived community which includes a
monthly scholarship ranging from NeRr 60 to
NPR 100. Around 10,000 students benefit
from the scheme annually. Educational Up-
grading Scholarship to girls who are finan-
cially weak, socially and educationally de-
prived who are offered hostel facilities until
they complete sLc, after which they are ex-
pected to work as teachers. Campus level
scholarship to girls from remote districts at
the senior secondary level.*

(f) Health Programs for Women under
the Ministry of Health

Some 74 hospitals, 765 health posts and
2,588 sub health posts are involved in the de-
livery of basic health services. The contribu-
tion of maternity child health workers has
been significant at the sub health posts. Be-
sides them, a total of 11,589 trained tradi-
tional birth attendants and 42,427 female
community health volunteers and several
thousand mothers groups are involved in pro-
viding or making referrals for services.

Safe motherhood services have received in-
creasing priority over the past several years
with the traditional birth attendant program
making a significant contribution. It provided
13,624 home deliveries, reducing the mater-
nal mortality to 515 per 100,000. Learning
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materials have been developed to train dif-
ferent classes of workers.

Another area of emphasis in the health sec-
tor has been in the nutrition status of women
in the country. In the backdrop of 70 per cent
of the women suffering from anemia, an
Anemia Control Program has been launched
in 60 districts of the country, which focuses
on distribution of iron tablets to pregnant and
breast-feeding women. The target is to bring
10 per cent of all women in their child bear-
ing age into the net that receives elemental
iron supplements so that the percent of those
suffering from anemia could be reduced to
55 per cent by the end of 1998.5!

NGOs’ Response to CEDAW

Few human rights organizations (INSEC,
INHURED, FWLD, SAATHI, Sirjana Bikash Kendra,
Pro Public) have been working on cepaw ef-
fectively. Besides these many NGos are work-
ing on women’s issues for example: LACC, SUSS,
BAR Associations, ABC Nepal, WOREC, CIWIN,
Maiti Nepal etc. Most of the Human Rights
Organizations are working in other human
rights issues linked with the

political issue. It is worth men-
tioning here that working

It has been
found that many
organizations are

taking interest and
initiatives to work
with cepaw as they
have realized
that cepaw is an
effective instrument
to pressure the
Government for
the protection
of women’s
human rights.
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within women’s issues does not
come under the working area
of many human right organi-
zations.

UNICEF has been playing a
very important role in the ad-
vocacy works for cepaw and
crC together in the national
level. It has already launched
advocacy programs for parlia-
mentarians, local government
bodies, journalists, lawyers,
development workers and
NGOS.

It has been found that many
organizations are taking inter-
est and initiatives to work with
CEDAW as they have realized
that cepaw is an effective in-
strument to pressure the Gov-
ernment for the protection of
women’s human rights.

Under the cEpAW monitoring project of
IWRAW, Asia Pacific, FWLD in coordination with
New Era, Stri Shakti and Inhured Interna-
tional preparing the baseline report for fa-
cilitating the fulfillment of state obligation to-
ward women’s equality. FWLD is also moni-
toring government activities in relation to
CEDAW.

(a) Use of cEpaw in Media

UNICEF ROSA has produced a cartoon titled
Meena in electronic as well as in printing
media, which has covered cepaw related is-
sues in many instances and has even tried to
link different rights under cEpAW with many
examples.

During this study FwLD monitored media
coverage about the human rights situation of
Nepal published from 8th-12th December
1998, which showed negligible coverage was
given on women’s human rights issue. Very
few articles mentioned about the non-imple-
mentation and government being failure to
take obligation under cEDAW.

Some articles are published in different jour-
nals; question of state obligation under CEDAW
has been raised through television, radio and
other new papers. However it has to be ac-
cepted that media coverage of CEDAW is negli-
gible and inadequate to make people aware
about the convention and to use it as an ad-
vocacy tool.

(b) Training on CEDAW

IWRAW ASIA PACIFIC has played a major role
in training and advocating CEDAW in the na-
tion and in the region as a whole. They have
also held many trainers’ training in collabo-
ration with Manushi, Sathi and FwLD in Ne-
pal. It has enabled Nepali activists to func-
tion as resource persons who can train peo-
ple locally. 52

UNICEF Nepal is also playing a very effec-
tive role in training different target groups
because of which many groups have been able
to link local issue with the broader views of
CEDAW and CRC. UNICEF is also providing fund-
ing support to different NGos to work with
the cepaw and crc. snv, Nepal has also
showed their interest to work with CEDAW.

Saathi has developed a grassroot level train-



ing manual and is being used for their cur-
rent training. IWRAW, Asia Pacific has also de-
veloped a training manual that was used dur-
ing the training in Nepal for lawyers as well.
Due to the training provided by rwraw, Asia
Pacific, many activist journalists have been
able to write articles linking local and national
issues with cEpAaw. Many lawyers, NGoOs, ac-
tivists have been able to use CEDAW in the court.
UN agencies have also started organizing vari-
ous training programs to educate their own
staffs as well as project officers.

(c) Capabilities of the NGO to use CEDAW

Few NGos are using it for the advocacy pur-
pose. The recent activities of NGos going to
the public via the radio on the Convention
on women’s right is an effective way to com-
municate at the grassroot level as majority of
the rural people have access to the radio as
compared to television and illiterate people
can also hear the information through radio
rather than reading newspapers.

Lobbying with the Government to amend
the discriminatory inheritance rights for four
years has been a major activist role of NGOs
in women’s rights issue. CEDAW has become
an effective tool for the advocacy for inherit-
ance law amendment, lobbying, and provid-
ing justification for the amendments and
drafting of a new Bill. Similarly cepaw has
been also been used against the trafficking in
women and girls for commercial sexual ex-
ploitation’s.

On 13th December, 1998, rwLD has taken
initiative and announced through an adver-
tisement in the national newspapers a pro-
posal to establish a forum to share the works
being done by Gos and NGos in the area and
to develop future strategies to work together
for the Convention’s effective implementation.
Many positive responses have come within
two days of its publication.

CEDAW has also become very useful to pre-
pare the memorandum to create a realization
on the part of the State its obligation towards
women and to pressure the Government fulfill
its obligations for example in case of birth
registration of the child of unmarried mother.

ceDAW is used in the Court to initiate public
interest litigation and in the other women’s

rights related cases or cases related to vio-
lence against women as reference law for le-
gal argument. Examples of such cases have
been given in the use of CEpAW in the court
chapter of this report.

cepAW has also a become policy guideline
for the Government to develop policies of the
Government and as an instrument for NGOs
for the advocacy of women’s rights. NGO has
come together to prepare the Shadow Re-
port in co-ordination with FwLD and 1wrAw
Asia Pacific is providing technical support for
it. NGOs are able to monitor CEDAW activities,
and the reporting process of the Government
through which they have been able to pres-
sure the Government. NGoOs are providing the
Government with the information and mate-
rials related to CEDAW. NGO networking with
TwRAW Asia Pacific is also very useful, as twraw
has been providing lot of information in this
regard and linking our issue in the interna-
tional level. Similarly, networking with other
international organizations; for example:
Equality Now based in New York is also very
useful as various support has been received
to raise the issue in the national and interna-
tional level.

(d) Challenges and Future
Strategies

of NGO

There is a lack of awareness
about the existence of CEDAW to
many groups including Gov-
ernment, non-government and
communities. Studies have
shown that many judges of the
District Court of Nepal were
not aware about the cepaw.
There is a lack of education
materials for non-formal edu-
cation and training package for
the grassroots workers. Hence,
there is a great need of prepa-
ration of TOT package and ad-
vocacy material in national as
well as local languages.

cepAw should be used as a
tool for advocacy. Limited pro-
grams for advocacy and other
activities on CEDAW have been

Lobbying to amend
the discriminatory
inheritance rights for
four years has been a
major activist role of
NGOS in women'’s right
issues. cebaw has
become an effective
tool for providing
justification for
the amendments and
drafting of a new Bill.
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initiated which too are also at theoretical level
only. Hence, we need to implement it in prac-
tice, at homes, at workplaces, at programs
and every where for which we have to sim-
plify cEpaw in national and local languages
and take it to the family and community. Ad-
vocacy training should also be focused to the
judiciary, executive and legislature. Similarly,
training should be given to the doctors, law-
yers, administrators, NGos and local govern-
ment.

NGos feel that it is very difficult to get fund-
ing for cEDAW programs. Hence, there is a need
to educate the funding agencies on its impor-
tance and effectiveness. Interaction with the
international funding agencies and UN agen-
cies for the implementation of CEDAW may be
in order.

When we talk about cEpAW, it is perceived
as an alien word, hence, we need to link it
with the domestic issue (grassroots issue).

A gender sensitivity analyses should be con-
ducted for all programs and projects. It should
be required from all projects to specify gen-
der sensitive monitoring and evaluation indi-
cators along with advocacy for necessary re-
medial measures where necessary. There is a
need to link cEpAw in the various gender
sensitization training programs.

Education programs should emphasize on
gender sensitivity at all levels; gender sensi-
tivity of the teachers and teachers’ training
material; scholarship for girls and efforts for
raising community awareness to break gen-
der stereotyping and linkage of education
with the job market.

Micro-credit projects should emphasize
gender sensitivity through a social component
that addresses the needs of not only women
but of family members separately.

A coordinating body of different NGOs, to
be formed so that they can monitor the im-
plementation of cEpaw by different relevant
actors, and also work together to pressurize
the government to take obligations under
ceDAW effectively.

Comparative study of cEpaw and national
policy, law, culture, programs and practice
to be conducted to identify the barriers, weak-
ness of program and to develop future strat-
egies for which a specific issues (one article
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at a time) could be taken. (This project has
already been initiated in Asia Pacific Region
by wraw, Asia Pacific and Nepal is working
on the inheritance right issue). This can be
an effective tool for the advocacy and lobby
to change the discrimination with the research
findings.

As many existing laws have facial discrimi-
natory provisions, there is a need to compile
the discriminatory laws that are inconsistent
with CEDAW, analyze it from the substantive
approach defining principle of equality and
discrimination and the preparation of a rec-
ommendation for the amendment.

There is a need to use CEDAW in the court to
challenge the prevailing laws and also for the
interpretation of violence against women, as
a supporting law, using general recommen-
dations of cepaw for additional arguments.
Legal strategies to be developed in the na-
tional jurisprudence.

We have to popularize through different
media about the positive use of CEpAw in dif-
ferent countries and communicate the case
decisions directly to the judges with the posi-
tive decisions.

International and other un Organization
should put a clause for the effective imple-
mentation of CEDAW in their bilateral agree-
ments with the government.

Various levels of training of trainers, train-
ing and workshop on cepaw should be or-
ganized by the nGo.

Advocacy groups should be formed in each
district and in each vpc. If there are groups
already existing, support the groups for ad-
vocacy on women’s rights using CEDAW.

As media coverage is negligible, coordina-
tion to be made with the journalists for Tv,
radio, print media, movie coverage and pro-
grams.

Propose incorporation of CEDAW in the cur-
riculum of law, and women and gender edu-
cation in the University.

Prepare a comment on Initial Report with
detailed research and identify the gaps and
barriers (constraints). (This has been already
started in Nepal.)

NGos should monitor the activities and pro-
grams and implementation of CEDAW. NGO
should also monitor the reporting process as



this is the effective mechanism we have to
ask government to be accountable in their
commitment.

NGOs should also work to lobby with the
government for the support of the optional
protocol of CEDAW.

There is a need of the networking among
the NGos working in CEDAW nationally as well
as internationally and also through electronic
media.

NGO should also use concluding remarks
made by the CEDAW commiittee in the govern-
ment report for future lobbying with the gov-
ernment.

There is a great challenge to change the
social and cultural attitude hence proper ad-
vocacy program linking Art. 5 and other pro-
vision of CEDAW has to be launched.

Strategies to be developed to incorporate
CEDAW in the Government policies and legis-
lation.

Women’s rights NGos should also link their
work with the Human Right Organization
and should lobby with them to put cEDAW in
their agenda. cepaw should also be linked
with other human rights instrument and bod-
ies to have additional justification for human
rights of women.

Conclusion

It is important to understand the nature
and dynamics of the behavior of Government
as a political entity, acting within the con-
text of specific political, economic and so-
cial conditions and also the nature and dy-
namics of power prevailing in the country.
No Government can afford to disregard the
politically articulated wishes or position of
powerful groups that might want to main-
tain traditional laws that are violating hu-
man rights of women. Whereas States are
responsible to tune their domestic laws and
practice in conformity with their obligations
under international law to protect and pro-
mote human rights of women. The responsi-
bility applies not only to laws enacted by for-
mal legislative organs of the state but also to
those attributed to religious and customary
sources or sanction, regardless of the man-
ner of their ‘enactment’ or articulation and/

or implementation. This responsibility is fully
consistent with the principle of state sover-
eignty in international law.

It is high time that we recognize the denial
of women’s rights not only as violation of
women’s rights but as gross violation of hu-
man rights. States will in all probability con-
test not only their legal responsibility for such
wrongs but also their accountability. Legal
responsibility merely involves liability for
breach of law, but accountability is a wider
concept that requires a state to make an ex-
culpatory explanation about an apparent vio-
lation.

Although Nepal has ratified a number of
international instruments on the rights of
women, implementation of the objectives and
provisions in the conventions has been rather
slow. Rural poverty, traditional social barri-
ers and serious lack of realization about wom-
en’s rights are major constraints in implement-
ing the provisions to secure the rights of the
women. Lack of proper coordination among
the programs too has proved to be bottle-neck
in the process of implementation of interna-
tional conventions, along with the bureau-
cratic labyrinth that has acted as a major
dampener.

The other constraints are: absence of Gov-
ernment Policies addressing gender related
roles in development at the national level in
general, and at the sectoral level in particu-
lar; lack of sector specific programs under the
Five Year Development Plan, which explic-
itly target women to ensure their participa-
tion particularly in large-scale projects; a
weak institutional set-up for planning, coor-
dinating and monitoring activities related to
wiD; lack of gender disaggregated data; and a
social and legal system which precludes
women from owning and inheriting assets or
properties except under special conditions.
Unless these issues are resolved, and appro-
priate actions are taken, women’s concerns
remain peripheral, and gender considerations
are unlikely to be integrated into the main-
stream of development.

Although recently some policies of adopt-
ing special provisions of international instru-
ments in domestic legislation has generally
been followed by the state for providing
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women their rights, plans and programs for
the implementation of such policies are inad-
equate and ineffective. This has resulted in
no improvement in the situation of women’s
human right. As a result of this, the interna-
tional commitments made by the country re-
garding women have remained just that—
commitments. The challenge, therefore, seems
to be to recognize the need for a truly ac-
countable State—a State that is responsible
for its actions, and inaction, nationally and
internationally.

There is no co-ordination between the gov-
ernment agencies, especially amo1ng Foreign
Ministry, Women Ministry, Law Ministry, Fi-
nance Ministry and the National Planning
Commission, all of which have some obliga-
tions to adjust laws, policies and practices in
line with the standards of ratified treaty. Un-
til the Government takes this initiative, the
international standards cannot be enforced
in the domestic legal system. Therefore, other
strategies must be pursued to stimulate po-
litical will to incorporate the international
standards on gender equality within the coun-
try’s municipal laws. This is vitally necessary
if the process of standard setting at the inter-
national level is to help to create a universal
ethics on equality and improve the legal sta-
tus of women within countries.

The reporting process is the monitoring
mechanism under cEpAw and its Government’s
responsibility to prepare and submit the re-
port. The Government agencies are confused
as to which particular institution is responsi-
ble to prepare the initial report under the in-
ternational instruments. Despite the confu-
sion, the initial report on CEDAW was prepared
by the National Planning Commission and
submitted to the Foreign Ministry in May,
1997, which did not reach the ux Advance-
ment Committee for one and a half years.
Hence, proper education about State obliga-
tions and reporting mechanism has to be
launched right after the ratification of any
international instrument of such category. >

No effort has been made so far by the Nepa-
lese side for the representation of Nepal in
international committees on women as a
member and in meetings of such bodies like
the Commission on the Status of Women is
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not participated by our government. Before
cepAw was ratified by Nepal, Ms. Kamal
Rana, a former member of parliament, was
elected in the Commission on the Status of
Women for the term 1965-1967.

Nepal’s Permanent Mission at the United
Nation thinks they have many other priori-
ties to work on, hence ,women’s issues do not
rank high in the priority list. The Government
says it does not have adequate budget to par-
ticipate in the meetings in New York, and at
other places. If the reason was only budget-
ary, then how could it afford to attend other
treaty meetings which did not have women’s
right as the topic of discussion? While inter-
viewing officers at the Ministry of Women, it
came to light that they do not have any infor-
mation about csw or Optional Protocol. They
also do not have information on the meeting
schedules. The Ministry of Foreign Affairs
does not send any information to them and
they also do not look for the same.

There is no doubt that Nepal, especially af-
ter the restoration of democracy in 1990, has
expressed its commitments at international
levels for the development of women by rati-
fying various International Conventions.
These commitments are somehow trans-
formed in the national policies and plan of
action but implementation of the promises
have been very weak due mainly to the social
value system and inadequate monitoring and
evaluation systems for development pro-
grams, and, of course, poor enforcement of
laws concerning women’s rights. **

After the restoration of democracy, wom-
en’s rights groups have come forward with
an organized effort to articulate their demands
for equal rights in all spheres. However, no
steps have been taken to incorporate the ob-
ligations under the convention into national
legislation. Nor have we taken any system-
atic step to create widespread awareness or
action programs to facilitate progressive im-
plementation of the convention. A few pro-
grams to support the advancement of women
have been introduced, in particular in educa-
tion, agriculture, health and labor sectors. The
totality of these programs, however, account
for only a fraction of the national effort re-
quired to support and empower women and



girls to fight the daily discrimination they face
in social, political, economic and cultural life.

There is no individual complaints procedure
as cepaw does not have an optional protocol
as yet which means that individual women’s
complaints of discrimination and infringe-
ment of gender equality can not be brought
before the relevant international forums.
However, negotiations over optional proto-
col for cEpaw have been going on between
State parties for three years. Therefore, it is
also important for us to ensure that women’s
rights are brought into the mainstream of
human rights by using the proceedings under
other major human rights treaties. The gov-
ernment should also be aware about the op-
tional protocol, stand on this mechanism
should be clear and it should also participate
in the negotiations.

Under the European Convention, all the
state parties have accepted competence of Eu-
ropean Commission and European Court to
consider individual complaints. American
Commission of Human Rights is also work-
ing actively in the American states. Such
mechanism is yet to be developed in our re-
gion.

By ratifying the Convention, States are say-
ing that they recognize the existence of dis-
crimination and inequality, they recognize the
need for State action. We, as women, have to
develop criteria for State action and respon-
sibility.

We have to learn to use the Convention as
an advocacy tool to interpret equality. We
have to learn to claim our rights by using the
Convention to mobilize and develop constitu-
encies of women at all levels, local and na-
tional, educate and raise awareness of the sig-
nificance of the rights approach to develop-
ment; develop skills to use human rights con-
cepts and mechanisms; monitor the imple-
mentation of the Convention; define rights,
interpreting needs, identifying obstacles and
actions to be taken by the state; establish cri-
teria for success and documenting impact of
state action; make demands and engage in
national level advocacy that will establish
women’s right to development and engage in
international advocacy that will put pressure
on governments.

The author would like to acknowlege the as-
sistance of her Research Associates, Sabin
Shrestha and Jogendra Ghimire.
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